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No. 13, 513 


APPELLANT'S STATEMENT 
OF QUESTIONS PRESENTED 


Whether under Section 12 of the Veterans Preference Act of 1944 
a veteran can be separated, where he is the only one separated, ina 
reduction-in-force action when his total length of service exceeds that 
of the employee next preceding him on the retention register -- all 


other factors being equal. 


Whether a veteran may properly raise in the United States District 
Court a question of law going to the validity of Civil Service Commission 
regulations which are patently in violation of a statute, where the veteran 
raised the question informally with Civil Service representatives and 
was told it was not an issue which would be considered in the administra- 
tive proceeding and where Commission nevertheless undertook to re- 


view the procedure questioned. 


Whether a veteran's preference employee can be refused reassign- 
ment on the grounds that he is not "fully qualified, "' where the Civil 
Service Commission had specifically amended the regulations to delete 
the word "fully" and this amendment is in effect at the time of the re- 
fusal. 


Whether reassignment can be denied to a veteran's preference 
employee on the sole ground that reassignment would result in "undue 


interruption of the work program" in the absence of any evidence to 


support such a finding. 





(ii) 


Whether an agency can deliberately delay filling a vacancy in 
order to prevent reassignment to a qualified veteran with reassignment 
rights. 


Whether lapse of time standing alone is sufficient to constitute 
laches in the face of undisputed evidence fully explaining and justifying 


the delay in filing suit. 
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(a) The Proceedings Below ’ ‘ ° - , Se 
(b) The Reduction-in-Force Action Was Not in Accord With The 
Statutory Requirements * . 


(c) Defendants’ denial of Reassignment to the Plaintiff Was Not 
in Accord With the Civil Service Regulations and the Statutory 
Require ments . . é ‘ 


(d) Plaintiff's Experience Qualified Him to Occupy Reassignment 
Positions as Chief of Section and Attorney Reviewer Without 
Undue Interruption a a ee ee ee oe ee 


(e) Defendants’ Denial of Assignment to Appellant of Positions on the 
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ARGUMENT: 


I. The Reduction-in-Force Action Did Not Conform With The Specific 
Provisions Of The Statute As To Computing Length Of Total Service 


II, The Denial Of Reassignment To The Plaintiff Of Positions As Section 
Chief And Attorney Reviewer Was Not In Accord With The Law Or 
The Regulations And Was Arbitrary And Capricious : 


A, The statute and regulations did not permit denial of reassignment 
based on a finding that an employee was not "fully qualified” 


B. Asa matter of law the action of the agency in applying the regu- 
lations to the undisputed facts was arbitrary and capricious in that 
there existed no reasonable or adequate basis for the action taken . 


III, It Was Unlawful For The Veterans’ Administration To Refuse To Reassign 
Plaintiff To The Claims Division Pension Board a 


IV. Plaintiff Exercised Reasonable Diligence In Filing Suit 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This action was brought by the appellant against H. V. Higley, 
Administrator of Veterans' Affairs, Veterans' Administration of the 
United States, and the Chairman and Members of the United States 
Civil Service Commission. In this action the appellant sought a 


2 


declaratory judgment to determine his rights as a veteran to employ- 
ment by the United States Government; and for an injunction restoring 
appellant to a position in the Civil Service from which he had been 
unlawfully removed; or in the alternative for reassignment to positions 
for which he was qualified and to which reassignment was denied to 
him by defendants. 


Plaintiff moved for summary judgment in the District Court 
below. Defendants filed a cross motion for summary judgment. 


The District Court without opinion granted the defendants’ 
motion for summary judgment and denied the plaintiff's motion. 
Notice of appeal was filed by appellant on July 18, 1956. Jurisdiction 
over this appeal vests in this Court by virtue of 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


Plaintiff, a veteran preference eligible, was removed from his 
grade GS-12 position with the Veterans' Administration through reduc- 
tion in force procedures and was refused reassignment to positions 
for which he was qualified in grades GS-12 and GS-11. The Civil 
Service Commission denied plaintiff's appeal. Plaintiff in this action 
challenges the validity of the action taken by the Veterans’ Administra- 
tion and by the Civil Service Comission. 


This case was presented to the court below on the pleadings, 
stipulated exhibits, and affidavits filed in support of motions for 


summary judgment. 


The Veterans' Administration is hereinafter referred to as the 
VA. 


(a) The Proceedings Below 


The plaintiff, after having been employed for many years by 
the VA in their Regional Office in St. Paul, was separated effective 
June 1, 1952 (JA 13-14) as a result of a reduction-in-force action by 
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the agency. Plaintiff also was refused reassignment to certain other 
positions in the adjoining District Office for which he was qualified. 
(JA p 25 ) He thereupon challenged the legality of the action of the 
agency by filing an appeal with the Civil Service Commission. (JA 
15-18). The Civil Service Regional Office denied his appeal (JA 23-29), 
whereupon he appealed to the Civil Service Commission, Washington, 
D.C. (JA 30-34). The Commission affirmed the action of the Regional 
Director of the Civil Service Commission. (JA 35-36). Plaintiff, not 
being familiar with the proper procedure, filed suit in the U. S. 
District Court for Minnesota. When this was dismissed for lack of 
jurisdiction he then filed a complaint in the Court below (JA 1-10), 
naming the Administrator of the VA and the Civil Service Commission 
as defendants and asking for a declaratory judgment establishing his 
rights to hold the positions in the Veterans' Administration which had 
been denied him. He also asked for an injunction restoring him to 

the position from which he was removed or to which he had been denied 
reassignment. The defendants answered (JA 10-12), whereupon both 
the parties filed motions for summary judgment (JA 12-13). The 
judgment of the District Court which was without opinion merely 
denied the plaintiff's motion and granted the defendants' motion. Con- 
sequently there is before this Court all of the issues raised by the 
pleadings which include the points set out by the parties in their 
respective Points and Authorities which accompanied the motions for 
summary judgment which are essentially as follows: The plaintiff chal- 
lenges the action of the agency on the grounds that procedural errors 
were committed by the defendants in the reduction-in-force action and 
that the failure of the VA to reassign plaintiff to other specified posi- 
tions was arbitrary and capricious and failed to follow the provisions 
of the statute and the lawful regulations; the defendant denies that the 
procedures were unlawful or inadequate and raises the defense of laches 
and the further defense that, as to the reduction-in-force procedural 


error, the plaintiff had not raised this point before the Civil Service 
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Commission. The facts material to the consideration of the question 


presented are set out below. 


(b) The Reduction-in-Force Action 
Was Not in Accord With The 


Statutory Requirements 
The appellant Drown after representing veterans’ organizations 
for many years was employed in 1943 by the Veterans’ Administration 
in its Regional Office in St. Paul, Minnesota. He progressed steadily 
so that in 1952 he was Chairman of the Rating Board and held Grade 
GS-12 position. At this time he received a notice of separation as 
the result of a reduction-in-force action. He was the only one separated 


on the retention register for his grade and position in that office. 


The appellant is challenging the failure of the defendants to comply 
with the statutory requirements with respect to reduction-in-force of 
veterans. Section 12 of the Veterans Preference Act of 1944 (5 U.S.C. 
861) prescribes the method for computing length of total service, i.e., 
"Provided, That the length of time spent in active service in the armed 
service of the United States of each such employee shall be credited 
in computing the length of total service."' Applying this method, 
Drown's length of total service exceeded that of K. H. Levorsen, 


the person on the retention register who next preceded him, by several 


months. (Stipulation, JA 42). The appellant had an efficiency rating 
of "Satisfactory" (this is admitted in the Answer (JA 11)) so the only 


factor influencing the compilation of retention points in this case is 


that of length of total service. If the retention register had been 
compiled in accordance with the proviso as set forth in Sec. 12, the 
appellant would have not have been separated. The claim of the VA 
that Civil Service regulations permitted deviation from the statutory 
proviso can have no validity in the face of the explicit statutory 
language. 
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(c) Defendants’ denial of Reassignment 
to the Plaintiff Was Not in Accord 
With the Civil Service Regulations 


and the Statutory Requirements 


Also at issue is the failure of the defendants to comply with the 
statute and the regulations in that they denied reassignment to Drown 
to certain positions in the District Office held by temporary employees. 
These included 1 Chief of Section position, GS-12; 5 Attorney Reviewer 
positions, GS-11; and 2 Pension Board positions, GS-12. (Ex. 8, 

JA 23-29). 


It is provided in Sec. 12, "That preference employees whose ef- 
ficiency ratings are good or better shall be retained in preference to 
all other competing employees ****." Regulations Part 20, Section 20.9 
Supp.(p. 2 ) of the Civil Service Commission provide that "employees 
who can not be retained in their positions because of a reduction in 
force Shall be reassigned to continuing positions ****."' However, 
the VA refused to reassign the appellant to a number of continuing 
positions in the District office. It is admitted in the pleadings and 
was found by the Regional Director of the Civil Service Commission 
that there were one Chief of Section position, GS-12 (Ex. 20, JA 41- 
42) and five Attorney Reviewer positions, GS-11, in the District 
office (Ex. 19, JA 41), that these were continuing positions for which 
appellant Drown was qualified and that these positions were held by 
temporary employees with fewer retention points that the appellant. 
(Ex. 8, JA 23-29). As to these positions the defendants ignored the 
regulations then in effect (Sec. 20.9(b)) and refused reassignment 
to the appellant on the grounds that he was not "fully" qualified. 

(Ex. 8, JA 23-29). The Civil Service Commission having abandoned 
the standard of "fully qualified" by amendment on July 7, 1951 (16 FR 
6609), it was a grave procedural error for the defendants to deny re- 


assignment on a basis which no longer existed under the regulations. 
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Apart from the application of a non-existent standard in denying 
reassignment of Drown to the Chief of Section position and the five 
Attorney Reviewer positions, the defendants also acted unlawfully 
in that they departed from the law and the regulations in denying 
reassignment to these positions without having a basis in fact for 
their holding that Drown could not perform the duties of these posi- 


tions without an "undue interruption to the work program." (Ex. 8, 


JA 23-29). "Undue" is defined in Webster's New International Dictionary 
as "excessive, immoderate or inordinate." The facts as summarized 
by the Regional Director in his decision (Ex. 8, JA 23-29) reflect only 
that the appellant could not become "fully" or "completely" qualified 
within periods ranging from 60 days to 6 months. As opposed to this 
the record shows the appellant could qualify without undue interruption 
within periods ranging from immediately to 30 days. Thus the record 
does not contain evidence to support a conclusion of "undue interruption" 
to the work program. This is further demonstrated by the undisputed 
facts as to the appellant's overwhelming qualifications to perform 

the work. 


There is not at issue in this case the question of the qualifications 
of the appellant for the Chief of Section position or to the positions as 
Attorney Reviewer so that the facts relating to the experience of the 
appellant are included here only to demonstrate that as against this 
background the record does contain evidence upon which to sustain 


a finding of "undue interruption." 


(d) Plaintiff's Experience Qualified Him 


to Occupy Reassignment Positions 
as Chief of Section and Attorney 


Reviewer Without Undue Interruption. 


Plaintiff at the time of reduction-in-force April 18, 1952, had 
been employed in the Regional Office of the VA for over eight years. 
The Regional Office is adjacent to the District Office in St. Paul, 
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Minnesota. The major responsibilities of these offices was adjudication 
of veterans' compensation and pension claims and the claims of veterans‘ 
dependents (Par. 13 of Complaint admitted by Answer, JA 11). 


Briefly, the plaintiff's employment with the VA as found by the 
Civil Service Examiner (Ex. 8, JA 23-29) was as follows: Beginning 
as a P-2 adjudicator in December, 1943, he was promoted on Decem- 
ber 18, 1944, to Rating Specialist (Claims) P-4; on November 14, 
1945, he became Rating Specialist (Occupational). He was promoted 
to Rating Specialist (Occupational) P-5 on April 1, 1946. This classi- 
fication later became GS-12. Since 1946 he was a member and for 
many years, until separation, Chairman of the Rating Board. On 
June 1, 1952, plaintiff accepted under protest a reassignment in lieu 
of separation to Adjudicator in the Beneficiaries and Claims Division 
of the District Office at Grade GS-9 which he now holds. 


Prior to coming with the Veterans' Administration plaintiff served 
as Service Officer for fifteen years for the Veterans of Foreign Wars 
Post and for a short time for an American Legion Post (Ex. 8, JA 
23-29). In this capacity he counselled and represented veterans in 
connection with their claims arising under the laws pertaining to 


veterans’ benefits. 


Plaintiff is an attorney having been admitted to the Minnesota Bar 
in 1926. He has practiced law and worked for many years for the Min- 
nesota Railroad and Warehouse Commission where he was an Investi- 
gator, Grain Weigher, and Supervisor of Grain Weighing (Ex. 8, JA 
23-29.) 


Plaintiff's experience with the VA included work as an adjudicator, 
and at times acting as an authorizer with a crew of six, making awards 
(R. 139,140 ). Also, at one time he had full supervision of a complete 
unit engaged in rating claims(R. p. 141 ). It is admitted by the 
agency that plaintiff had experience handling death claims during 
1944-1946 (Ex. 8, JAp. 26). In 1946 plaintiff became Chairman of a 


Rating Board which position he held until the reduction-in-force notice. 


ee 
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Plaintiff was considered the dean of the Rating Board members 
and was held in high esteem by those who presented both live and 
death cases to the Board. (JApp.65,67). He maintained an efficiency 
rating of "Excellent." (JApp. 70-71). For a number of years the 
Regional Office where plaintiff was employed handled both life and 
death claims, and life claims were more difficult to handle than death 
claims (testimony of Howard, JA pp.62-66 Brown, JApp. 69, 70; 
Drown, JAp. 18 ). Howard was a Service Officer and Executive 
Secretary of the Disabled American Veterans, Minneapolis, Minnesota, 
and he held the position for 23 years. Brown had been with the VA 
since 1944. 


In the Regional Office Rating Board men were interchangeable 
with the position of Authorizers which included working on death 
claims (Testimony of Hemp, JA pp 67-69). 


The work of Rating Board Member in the Regional Office quali- 
fied an employee for work in the Adjudication Division of the Claims 
Service (District Office), as is shown by the testimony of Hemp who 
had been employed by the VA for 32 years: 

"MONNAHAN: Would you feel that a man that's quali- 
fied to serve on a rating board in either 
death or live claims would be qualified 
to serve in other positions in the Ad- 


judication Division of the Veterans Ad- 
ministration, either live or death claims? 


"HEMP: I think that the knowledge that he would 
have to have in order to serve on either 
live or death board claims should quali- 
fy him to act in the other capacities." 
(JA p. 68 ). 
Employees in the Regional Office where plaintiff had been em- 
ployed and employees in the District Office were essentially engaged 
in the same work. Each was handling claims of veterans or their 


dependents claiming entitlement to disability or death benefits under 











¢ 
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the various laws providing such benefits for veterans and their dependants 
and beneficiaries. The basic law under which these benefits were 
determined was Public Law No. 2, 1933, and at the time this action 
arose there had been very few changes in the basiclaw(JA p. 56). 
Work in one office qualified an employee for work in the other without 
undue interruption of service. Brown testified(JA p. 76) as follows: 
"*****in my opinion a man trained in the law 

and who had experience in the adjudication and 

development of live claims shouldn't take in 

excess, in my opinion, of 30 days to qualify for 

any of the positions that have been under discussion 

here. That's to be fully qualified. That's all." 

Representatives of the American Legion, Veterans of Foreign 

Wars, and Disabled American Veterans indicated Mr. Drown could 
take over the work of Attorney Reviewer and fully qualify without an 


interruption (Ex. 8, JA p. 28). 


As opposed to the plaintiff's proof, the hearing examiner summarized 
the defendants’ facts as follows: 
"The witness contacted in the Claims Division-- 
Mr. McDonald; Mr. Carpenter, Chief of the 
Claims Division; and Mr. Holland, Attorney Re- 
viewer--indicated that it would take at least six 


months of training before Mr. Drown would be 
fully qualified." 


(e) Defendants' Denial of Assignment to 
Appellant of Positions on the District 
Office Pension Board Was Not in Accord 


With the Statutory provisions. 


It is not in dispute that there were two positions at Grade 12 on the 
Pension Board at the time of the reduction-in-force action. Defendants 


denied reassignment to the plaintiff to these positions. 


It is admitted that the position held by the plaintiff as a member 
and Chairman of the Rating Board in the Regional Office was inter- 


changeable with positions on the Pension Board in the Claims 
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Office (JA p. 55). Although the Veterans’ Administration admits 
such positions existed and that plaintiff could qualify immediately, it 
maintains that these positions were vacancies. (Ex. 8, JA p. 25) 

That such positions were not considered vacancies is established by the 
testimony of Director McDonald that he was holding these positions 
vacant merely as openings for some of his "own boys." (JA p. 33) 

The District Offices at Chicago, Seattle and St. Paul were being consol- 
idated in the first six months of 1952. The table of organization provided 
for Pension Board jobs. In May, 1952, the plaintiff and others from the 
Regional Office went to McDonald, Director of Claims in the District 
Office, and asked for reassignment because of reduction-in-force notices. 
He advised them he was keeping these jobs for his own people. (JAp. 73) 
A few weeks later, after plaintiff had accepted a GS-9 as Reviewer in 

the District Office, McDonald filled two positions on the Rating Board 
(J.A. p. 60). 


(f) ‘The facts do not support laches 


With respect to the question of laches the affidavit of the plaintiff 
together with attachments thereto (JA p. 43) which were filed in 
support of the plaintiff's motion for summary judgment set out in full 
detail the facts and circumstances which fully refute the defense of 
laches. The plaintiff has shown, and it is not contradicted that from the 
moment of his notice of separation that he very energetically and con- 
tinuously challenged the action of the agency and shows that he filed an 
action in the District Court of Minnesota as soon as it was possible to do 
so after the unfavorable decision of the Civil Service Commission. 
(Incidentally, the final decision of the Commission was not received by 
the plaintiff until approximately one year and two months after the effec- 
tive date of his separation.) Upon the discovery that he was in the wrong 
forum the plaintiff then set about with great vigor to find an attorney in 
Washington who was familiar with this type of action and that upon retain- 
ing counsel action was filed as soon as his attorneys were able to acquaint 
themselves with the facts and the legal questions involved. Aside from 
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the mere lapse of time, there is no other evidence in this record with 
respect to laches except that the plaintiff undertook assiduously to chal- 
lenge the legality of the agency's action in court. 


(g) The issue of procedural error in the 
reduction-in-force action is properly 


raised 


With respect to whether the legality of the reduction-in-force 
action as it related to the computation of length of service was raised in 
the administrative hearing, the plaintiff takes the position that the record 
establishes that this matter was before the Civil Service Commission 
and that even though it were not it was appropriate to raise the question 
before the District Court. The plaintiff by affidavit of June 18, 1956 
submitted in support of the motion for summary judgment (JA p. 52) 
shows that he raised this matter with the representatives of the Civil 
Service Commission when they were making the investigation. One of 
these representatives was the hearings official, Mr. Berzak, and plain- 
tiff was told that this was not a matter which could be considered at the 
hearing before the Regional Director. The record also shows that the 
Civil Service Commission on their own motion undertook to review the 
reduction-in-force procedures and further concluded that they had 
followed the regulations in all respects. It also appears that on January 
30, 1954, the plaintiff wrote to the Regional Director of the Civil Service 
Commission and again raised the question of the proper procedures 
relating to the computation of time between employees on a retention 
register (JA p. 38). To this inquiry the Civil Service Commission 
replied (JA p- 39) that these were the procedures which they were 
following. Apart from the fact that the plaintiff actually did raise the 
question in the administrative proceeding, it is obvious that there is no 
obligation on an employee to perform a useless act, that is to challenge 
the validity of an agency's regulations in a proceeding within the agency 
itself. And too, the District Courts on many occasions where agencies 


have failed to comply with statutory requirements have undertaken 
to review such questions. 


12 
STATUTE INVOLVED 


Section 12 of the Veterans Preference Act of 1944: 


"In any reduction in personnel in any civilian service 
of any Federal agency, competing employees shall 

be released in accordance with Civil Service Commis- 
sion regulations which shall give due effect to tenure 
of employment, military preference, length of service, 
and efficiency ratings: Provided, That the length of 
time spent in active service in the armed forces of 
the United States of each such employee shall be 
credited in computing length of total service: Provided, 
further, That preference employees whose efficiency 
ratings are 'good' or better shall be retained in pre- 
ference to all other competing employees and that 
preference employees whose efficiency ratings are 
below 'good' shall be retained in preference to com- 
peting nonpreference employees who have equal or 
lower efficiency ratings: And provided further, That 
when any or all of the functions of any agency are 
transferred to, or when any agency is replaced by, 
some other agency, or agencies, all preference em- 
ployees in the function or functions transferred or 

in the agency which is replaced by some other agency 
Shall first be transferred to the replacing agency, or 
agencies, for employment in positions for which they 
are qualified, before such agency, or agencies, shall 
appoint additional employees from any other source 
for such positions. (June 27, 1944, ch. 287, Sec. 
12.58 Stat. 390.) (Sec. 861, Title 28, U.S.C.) 


Regulations 


Pertinent regulations of the Civil Service Commission and of the 


Veterans Administration are set forth in a Supplement to this brief. 


STATEMENT OF POINTS 


The court below should not have granted summary 
judgment to the defendants. 


The court below should have granted plaintiff's 


motion for summary judgment. - 
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3. The court below erred in failing to rule that the 
separation of the plaintiff was contrary to the 
provisions of Sec. 12 of the Veterans Preference 
Act of 1944. 


4. The court below erred in failing to rule that the 
denial of reassignment to the plaintiff was con- 
trary to the provisions of Sec. 12 of the Veterans 
Preference Act of 1944. 


2. The court below erred in holding the plaintiff's 
claim was barred by laches. 


SUMMARY OF ARGUMENT 


The facts in this case are not in dispute and there are involved 
here only questions of law. These relate to certain procedural errors 
arising out of the unlawful application of Section 12 of the Veterans 
Preference Act of 1944. It is not disputed that the appellant is a veteran 
within the competitive Civil Service. 


I 
The Veterans' Administration failed with respect to 
two separate and distinct personnel actions to comply with 
Section 12. 


A. The VA did not comply with the procedural requirements of 
Section 12 in separating the appellant under a reduction-in-force action. 
The procedural error arose from the fact that the appellant's length of 
total service exceeded to a very substantial degree that of the employee 
on the retention register who next preceded him. The appellant was the 
only employee separated on the retention register for his grade and 
position. It is admitted that the appellant had an efficiency rating of 
"Satisfactory" so the only determinative factor was length of service. 


If the time had been accurately computed and if he had been given 
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the credit for time spent in the Armed Forces, as required by the 
statute, the appellant would not have appeared at the bottom of the 


retention register and he would not have been separated. The regu- 
lations of the Civil Service Commission and of the VA to the extent 
that they may have permitted an agency to ignore the statutory re- 


quirements as to the method of computing length of service are 
invalid. The District Court may review questions going to the failure 
of an agency to comply with the specific terms of the statute or to 

the validity of regulations whether or not such questions are raised 
in the administrative proceeding. However, the record shows the 


question was raised and considered in that proceeding. 


B. The second procedural defect arises from the action of 
the Civil Service Commission in upholding the denial by the Veterans’ 
Administration of the appellant's reassignment rights. Section 12 
provides that preference employees whose efficiency ratings are "Good" 
or better shall be retained in preference to all other competing em- 
ployees. The regulations of the Civil Service Commission applicable 
at the time of the error complained of, were not followed by the agency 
nor by the Commission. Instead the Civil Service Commission applied 
a standard which they had specifically abandoned the year before. The 
Regional Director of the Civil Service in his decision, which was upheld 
by the Commission, found specifically that the appellant "must be 
fully qualified so that he can perform the duties of the position without 
undue interruption." This was done despite the fact that the Civil 
Service Commission had deleted the word "fully" from its regulations. 
Thus the denial of reassignment was specifically predicated upon a 
basis which had been outlawed. It is significant that the stated purpose 
of the Commission in removing the word "fully" from its regulations 
was, in their words, "because of complaints that some agencies, in 
the field service n particular, are applying the term ‘fully qualified’ 
in such a manner that reassignment to continuing positions are un- 


reasonably restricted." Furthermore the undisputed evidence clearly 
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establishes the overwhelming qualifications of the appellant for the 


positions to which he was denied reassignment and the record discloses 


no facts upon which the Civil Service Commission could have, found that the 


reassignment of appellant would result in any "undue" interruption to 
the work program. Procedural error also arises from the failure to 
reassign appellant to positions in the Pension Board of the District 
Office, on the sole basis that these positions were termed "vacancies." 
Although the VA maintains that these were vacancies it is undisputed 
that at the time reassignment was denied the agency had acknowledged 
their intention to fill these positions. In fact they advised the appellant 
that they were holding these positions for what they termed some of 
their own people. A vacancy under such circumstances does not 


constitute a vacancy within the meaning of the Civil Service regulations. 


Il 


The Court below had no basis in law for holding that 
the appellant's claim is barred by laches. 


The record which is well documented shows in detail the per- 
sistent efforts of the appellant to file this action. The final decision 
of the Civil Service Commission was received by the appellant ap- 
proximately one year and two months from the date of his separation. 
Within a few months thereafter he filed an action in the U. S. District 
Court of Minnesota. When this was dismissed on jurisdictional 
grounds he then proceded to make arrangements for the commencement 
of the action in the District of Columbia. This necessitated the making 
of inquiries to discover an attorney to represent him and the working 
out of arrangements for the handling of the case. It is undisputed that 
he was engaged in this effort continuously and the appellees can point 
only to the lapse of time as a factual basis to support the defense of 
laches. In the face of appellant's complete explanation and justification 
of the delay, the defense of laches had no merit because it is well 


settled that mere lapse of time standing alone does not constitute laches. 
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(Dollar v. Land, 184 F. 2d 245, 257, 87 App. D.C. 214, 184, Cert. 
Denied 71S. Ct. 198, 340 U.S. 844; Southern Pacific Co. v. Bogart, 
39 S. Ct. 533 at 536, 250 U. S. 483) 


ARGUMENT 


The Reduction-in-Force Action Did Not Conform 


With the Specific Provisions Of The Statute As To 
Computing Length of Total Service. 


The Veterans’ Administration failed to comply with Section 12 
of the Veterans Preference Act of 1944 in running a reduction-in-force 
action which resulted in the separation of the plaintiff. The defendant 
VA placed the plaintiff at the bottom of the retention list and then give 
him a notice of separation. Under the facts this was a clear violation 
of the statute because the plaintiff's total years of service, including 
the time spent in the Armed Forces, exceeded by several months the 
time computed as required by law for the employee next preceding 
him on the retention register. That this is true is demonstrated by 
an examination of the pertinent provisions of the Veterans Preference 
Act of 1944 and the undisputed facts. 


Section 12, set out in full at page 12, directs the Civil Service 


Commission, in promulgating reduction-in-force procedures, to con- 


form with the following proviso: "Provided that the length of time 


spent in active service in the armed forces of the United States of 
each such employee shall be credited in computing length of total 


service."" (Emphasis supplied. ) 


The facts are undisputed and show that plaintiff was not placed 
in his proper order as required by the proviso. Here there were two 
veterans at the bottom of the retention register. (JAp. 40). One was 
the plaintiff, the other a man named Levorsen. Levorsen was retained 
and plaintiff separated, yet the length of total service of the plaintiff 
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“ 


exceeded that of Levorsen by three months and nineteen days. Levorsen 
was hired two days earlier than the plaintiff by the VA in December, 1943, 
so the essential substantial difference between them was the three months 
and twenty-one days by which plaintiff's time in the armed forces ex- 
ceeded that of Levorsen. On these facts, which are not in dispute, 

the only conclusion possible is that the VA did not, in determining 
plaintiff's place on the register, credit the length of time spent in 

active service in the Armed Forces. If such time had been properly 
credited, plaintiff's proper place in the retention register would have 
been next to the last place and he would not have been separated. 


The defendants seek refuge in regulation Sec. 20.8 (b) Civil 
Service Commission which is subtitled ''Breaking Ties" (Supp. p. 2 ). 
This is a vaguely-worded regulation which has never been followed by 
many of the major agencies and has even been abandoned by the Veterans‘ 
Administration since this cause of action arose. In any event, if it is 
to be interpreted as justifying the action in this case of putting the 
plaintiff last in the retention register, then the regulation comes into 
direct conflict with the statute. Whatever powers the Civil Service 
Commission may have to "break ties" the plain fact is that no tie 
existed in this case. The plaintiff's "length of total service" (statutory 
language) substantially exceeded that of the employee listed above 
him on the retention register. It is not possible by regulation or other- 
wise to ignore the fact that Levorsen exceeds by only two days the 
period of plaintiff's service with the VA and that plaintiff's time in the 
Armed Forces exceeded by several months that of Levorsen who next 
preceded him and that when this time is added to length of service in 


the VA the plaintiff's total service is far in excess of that of Levorsen. 


It is not in dispute that both men are veterans with competitive 
status and have efficiency ratings of "Satisfactory", so the only point 
at issue is whether the agency and the Commission can, consistent 


with the statute, ignore the element of "length of service." The statute 
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did not intend to allow discretion to the agency as to the part that 


service in the Armed Forces is to play in computing length of total 


service. The statute gives the Civil Service Commission limited 
authority to make procedural regulations, but Congress took no chance 
that their meaning might be misunderstood or flagrantly ignored, for 
Congress added in the same breath a Proviso which delineates the 
scope of the Commission's power. The statute does not contain 

an exception or permit exercise of discretion by the Civil Service 
Commission or by any agency. The statute is clear and absolute 

that, incomputing length of total service, the agency must credit 

the time in the Armed Forces. Not only does the statute require it 
but such a rule is the only one consonant with the purpose of the statute 
which is to give preference to veterans, and as between veterans, to 
give full effect, in computing length of total service, to the length 


of time spent in active service in the Armed Forces. 


Of course the proviso relating to the computation of length of 
service is not the only limitation on the regulatory power of the Com- 
mission. Thus the Civil Service Commission is required by Sec. 12 
to give "due effect to tenure of employment, military preference, length 
of service, and efficiency ratings:****" As is discussed earlier in 
this section of the appellant's brief, this language is followed by a 
proviso which further limits powers of the Commission in that it 
prescribes exactly what should be done in computing length of total 
service. Despite the precise statutory instructions, the Civil Service 
Commission proceeded to issue a regulation which bears little or no 
relation to the powers given them. An examination of the "tie breaking” 
regulation (Supp. p. 2) reveals how far the Commission had departed 
from the authority given to them. Such factors as "official conduct, " 
"number of dependents, " and "fitness for the job" are not found among 
those factors which Congress directed the Commission to follow. Nor 
is the Commission authorized to ignore periods of service which, under 


their regulation, could extend to as much as 5 months and 29 days. 
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Such regulation is on its face invalid and is without statutory authority. 


The error of the Civil Service Commission in issuing their regu- 
lation relating to "breaking ties" wag further compounded by the regula- 
tion of the Veterans' Administration bearing the same title and set out 
in their regulations as 13.10 (i) (Supp. p. 4). The VA follows the 
Commission by ignoring periods of service of less than 6 months but 
goes on and devises an entirely new method for determining preference 
which is without support either in the regulations of the Commission or 
in the statute. They provide that where there is less than 6 months 
difference between two persons that the highest preference may be given 
to the employee who first entered on duty in the Federal Civil Service. 


The agency's concept of Federal service is contrary to the defini- 
tions of the Civil Service Commission in effect at the time. The Com- 
mission in Sec. 20.2 (b) and(c) (Supp. p. 1) defines retention credits 
as "credits given for length of Federal Government service and 
performance ratings of 'satisfactory.'"' Federal Government service 
means the total of "all periods of civilian service" plus "all active 
military service.'' The agency's regulation changes this and gives 
effect only to periods in the civilian service. 


Mere reading of the regulation of the Civil Service Commission or 
the regulation of the Veterans' Administration is sufficient to indicate 
that neither regulation has any basis or authority in law. In any event, 
apart from whether the Civil Service Commission's regulation is invalid, 
it is certain that the agency's regulation as applied to this case by the 


VA and approved by the Civil Service Commission is invalid. 


The Supreme Court in recent years has had occasion to examine 
the extent to which an agency is bound to follow statutory directions 
in rule making. In Addison v. Holly Hill, 322 U.S. 607, 618, 64 S.Ct. 
1215, 1221 the Court reviewed a definition which Congress had authorized 
the Administrator of the Fair Labor Standards Act to make and found 
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it in conflict with the statutory authority. The Administrator had at- 
tempted to define the term area of production in terms of the number of 


employees in a plant rather than in terms of geographic area, 


In striking down the definition, the Court used language which is 

pertinent to plaintiff's case: 

"The natural meaning of words cannot be displaced 

by reference to difficulties in administration. Com- 

monwealth v. Grunseit (1943) 67 CLR 58, 80. For 

the ultimate question is what has Congress commanded 

when it has given no clue to its intentions except familiar 

English words and no hint by the draftsman of the words 

that they meant to use them in any but an ordinary sense 

. . . When Congress wants to give wide discretion it 

uses broad language."" — Addison v. Holly Hill, 322 

U.S. 607. 2 

Section 12 of the Veterans Preference Act attempts to spell out 

with great detail exactly what Congress intended. Although there are 
certain narrow limits in which the Civil Service Commission may regu- 
late under Section 12, the basic rights of preference to which the veteran 
is entitled are set down in black and white in the statute. Thus, Section 
12 specifies what must be considered in issuing reduction-in-force 
regulations and then, as if in anticipation of the Commission's "tie 
breaking" regulation, it inserted a proviso to make doubly certain that 
the veteran with longest service would keep his job in a reduction in 
force. Provisos made in such detail must be strictly construed. This 
was the holding of the Supreme Court in passing on the second proviso 
of Section 12. Hilton v. Sullivan, 334 U.S. 323, 68S. Ct. 1020. We 
are not confronted here with a situation where Congress has given an 
agency broad general principles with authority to work out the details 
as in the Interstate Commerce Act or the National Labor-Management 


Relations Act. 


The Civil Service Commission, in issuing regulation 20.8(b) per- 
mitting the breaking of ties by administrative decision instead of re- 
taining the veteran whose total length of service in the Armed Forces 
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and in the Federal service is greatest, wrongfully substituted its will 
for that of Congress. This the Commission may not do. As the Su- 
preme Court held in Manhattan v. Commission, 297 U.S. 129: 


"The power of an administrative officer or board 
to administer a federal statute and to prescribe 
rules and regulations to that end is not the power 
to make law - for no such power can be delegated 
by Congress - but the power to adopt regulations 
to carry into effect the will of Congress as ex- 
pressed by the statute. A regulation which does 
not do this but operates to create a rule out of 
harmony with the statutes is a mere nullity. 
Lynch v. Tilden Produce Co., 265 U.S. 315, 
320, 322; Muller v. United States, 294 U.S. 

435, 439, 440, and cases cited." 


See also Weldon v. United States, 281 U.S. 206; Roberts v. United 
States, 176 U.S. 221; Wittner v. United States, 76 F. Supp. 110. 


The Supreme Court in Dismuke v. United States, 297 U.S. 167, 
172, made clear again its disapproval of administrative action which 
denies statutory rights: 


"But the power of the administrative officer will 

not, in the absence of a plain command, be deemed 
to extend to the denial of a right which the statute 
creates, and to which the claimant, upon facts found 
or admitted by the administrative officer is entitled." 





Although the Supreme Court has not passed specifically on the first 
proviso of Section 12 directly, it indicated quite recently its understand- 


ing that the purpose of the first proviso in Section 12 was to give full 
credit to the veteran for his length of service in the Armed Forces: 


"From the point of view of public policy and indus- 
trial stability, there is much to be said, especially 
in time of war or emergency, for allowing credit for 
all military service. Any other course adopts the 
doubtful policy of favoring those who stayed out of the 
military service over those who enter it." 
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"The above consideration took concrete form in 

the Veterans Preference Act of 1944 which added 
the requirement that credit for military service 

be given by every Civilian federal agency, whether 
the military service preceded or followed civilian 
employment.'' (Emphasis supplied.) — Ford Motor 
Co. v. Huffmann, 345 U.S. 330, 340. 





In view of the precise language of the statute as applied to the 
undisputed facts which establishes that the agency was required to re- 
tain the plaintiff, it must be concluded either that the regulation is in- 
valid or in any event that it is not applicable to the facts of this case. 


The defendants in support of their motion for summary judgment 
took the position that the plaintiff is precluded from raising the issue of 
procedural error in connection with the reduction-in-force action because 
they claim that it was not previously presented in the administrative pro- 
ceedings. The answer to this is that first it was raised below and sec- 
ondly even though it were not the claimants were not required to raise 


it to have it considered by the District Court or by this Court. 


The record shows that the plaintiff did take this matter up with 
the Civil Service Commission prior to the date of its hearing. As is 
set forth in his affidavit of June 18, 1956(JA p. 52) which was filed 
in support of plaintiff's motion for summary judgment, plaintiff called 
to the attention of the Civil Service officials the fact that his length of 
service exceeded that of Mr. Levorsen. However he was advised that 
this was not an issue that would be heard by the hearings examiner be- 
cause the action in question was in accordance with Civil Service regu- 
lations relating to what they termed "'tie breaking."" Consequently the 
Civil Service Commission was advised of this matter in connection with 


the proceeding then before them. 


In any event, the Civil Service Commission took it upon themselves 
to consider this issue and found against the plaintiff. In the decision of 
the Civil Service Commission (JA p. 35) the Board of Appeals and 
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Review stated that they had made a careful study of the facts in the 
case and concluded that plaintiff was, in their words, "correctly listed 
on the retention register and properly reached for reduction in force 
action. "' In addition to this, the record shows that the question was 
specifically considered by the Civil Service Commission after the ad- 
ministrative hearing,as is reflected by the exchange of letters between 
the plaintiff Drown and William Berzak, Regional Director of the Civil 
Service Commission. These are Exhibits 13 and 14 (JA pp. 38, 39). 
The Civil Service Commission in their reply denied that the method 
used by the Veterans' Administration in breaking ties was in error. 


The question as to whether these regulations are valid or not is a 
question of law and the Commission itself is not the exclusive forum in 
which to raise a question of the legality of its own regulations. This is 
most certainly a matter properly in the jurisdiction of the District Court. 
It is quite appropriate for a District Court to review a question of law 
of this nature whether or not it was raised below. In Hormel v. Hel- 
vering, 312 U.S. 552, 557, the Supreme Court approved this position 
in stating that ''There may always be exceptional cases or particular 
circumstances which will prompt a reviewing appellate court, where in- 
justice might otherwise result, to consider questions of law which were 
neither pressed nor passed upon by the court or administrative agency 
below." This language was cited as the basis for the holding in Ward 
v. Anderson, 93 U.S. App. D.C. 156, 208 F. 2d 48 (1953) that an issue 
involving a substantial question of law although not raised in the admin- 
istrative hearing may nevertheless be raised in the District Court as 
well as in the Appellate Court. 


To the same effect, see also Mulligan v. Andrews, 211 F. 2d 28; 
and United States v. Garfinkel where the court said: 
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"Decisions of an administrative agency which 
are not made in accordance with the law require the 
court in the interest of justice to notice plain error 
apparent in the record even though it may not have 
been made the subject of objection or exception. 
Commissioner of Internal Revenue v. Wells, 6 Cir. 
132 F.2d 405, 408; Kirstner v. Atlantic Greyhound 
Corp., 4 Cir. 190 F.2d 422; Hormel v. Helvering, 
312 U.S. 552, 61S. Ct. 719, 85 L. Ed. 1037." — 
United States v. Garfinkel, 119 F. Supp. 810, 811. 


Under Section 14 of the Veterans Preference Act of 1944 a veteran 
who has been separated or reduced in rank, grade, or salary has a 
right to a hearing on the action taken by the agency concerned. This 
statute is couched in the broadest of terms. It clearly contemplates 
that the employee may protest to the Civil Service Commission against 
the action taken by the agency and that the Civil Service Commission 
will then review the correctness of that action in order to fully protect 
the rights of preference eligibles. If Congress had intended that veterans 
must come before the Civil Service Commission with all the knowledge, 
background and skill ofspecialists in this fieldand that otherwise their rights 
would be jeopardized, Congress would surely have found the language 
to make this requirement clear. The Civil Service Commission in 
this case was under no misapprehension about the extent of their ob- 
ligations and as indicated above the Commission on their own motion 


undertook to review the validity of the reduction-in-force procedure. 
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II. The Denial Of Reassignment To The Plaintiff Of Positions As 


Section Chief And Attorney Reviewer Was Not In Accord With Was Not In Accord With 
The Law Or The Regulations And Was Arbitrary And Capricious. 


A. The statute and regulations did not permit denial of 
reassignment based on a finding that an employee _ 
was not "fully qualified. " 

The ruling of the Regional Director of the Civil Service Commis- 
sion on December 11, 1952, later affirmed by the Board of Appeals and 
Review, was based on a standard not contained in the law or the regu- 
lations. The basis upon which the Commission denied reassignment 
to the plaintiff was that the plaintiff was not fully qualified for positions 
GS-12 and GS-11. However, as of June 1, 1952, the effective date of 
the separation of the plaintiff, the regulations with respect to reassign- 
ment no longer contained such a standard. Not only had the word fully 
been eliminated from the regulation but the reason given for its elimina- 
tion was to prevent just such an abuse of veterans' preference rights 


as existed in this case. 


The facts with regard to this are not in dispute. At the time of 
the reduction-in-force action it is admitted by the defendants that there 
were continuing positions occupied by employees with lower retention 
rates and for which positions the plaintiff was qualified. (Ex. 8,, 

J.A. p. 25.) . These positions consisted of one grade GS-12 posi- 
tion and four GS-11 positions, all of which were occupied by employees 
who were classified as temporary. (J.A. p. 25). The denial of 
the defendants of the reassignment of the plaintiff to these positions on 
the grounds that he was not fully qualified constitutes a substantial de- 


parture from established procedures which constitutes a grave error going 


to the heart of the administrative determination. 


The regulations of the Civil Service Commission issued pursuant 


to Sec. 12 of the Veterans Preference Act of 1944 provide in Section 
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20. 9(a) and (b) that "employees who cannot be retained in their posi- 
tions because of a reduction in force shall be reassigned to continuing 
positions . . . Reassignment is required in lieu of separation... 
within the local commuting area. . . to an available position for 
which the employee is qualified . . ."" (Emphasis supplied.) It also 
provides that "no displacement will be required to permit the reassign- 
ment of an employee unless such employee is qualified to perform the 
duties of the position without undue interruption to the work program." 
This was the wording of the pertinent part of the regulation which was 
effective from April 18, 1952, the date of the notice of reduction-in- 
force, and June 1, 1952, the effective date of separation. 


There have been many changes in the language of this regulation. 
During 1950, 1951, the regulation had required that the employee be 
"fully qualified. '' The regulation published January 7, 1950, 15 FR 
49, read as follows: 

| Part 20.9] 


'"(b) Reassignment to continuing positions: - 
Reassignment is required in lieu of separation or 
furlough, within the local commuting area, without 
interruption to pay status whenever possible, to an 
available position for which the employee is fully 
qualified, unless a reasonable offer of reassign- 

ment is refused. No displacement will be required 

to permit the reassignment of an employee unless 

such employee is fully qualified to perform the duties 
of the position in question. Subject to these conditions, 
reassignment is required in each of the following cases-" 
(Emphasis supplied. ) 


The amendment of August 4, 1950, 15 FR 4991, continued to use 
the "fully qualified'' standard and read as follows: 
| Part 20.9] 


'(b) Reassignment to continuing positions:- 
Reassignment is required in lieu of separation or 
furlough, within the local commuting area, without 
interruption to pay status whenever possible, to an 
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available position for which the employee is fully 
qualified, unless a reasonable offer of reass ign- 
ment is refused. No displacement will be required 
to permit the reassignment of an employee unless 
such employee is fully qualified to perform the du- 
ties of the position in question without undue inter- 
ruption to the work program." 


The Civil Service Commission discovered, however, that agen- 


cies, particularly in the field, were using the standard of "fully quali- 


fied" in such a way as to frustrate the purpose of the Act and to deny 
rights of veterans to preferential consideration. To prevent such abuse, 
the word "fully" was eliminated. In making the change, the Civil Serv- 
ice Commission stated their reasons in 16 FR 6609 on J uly 7, 1951: 


"2. Effective upon publication in the F.R. , paragraph 
(b) of 20.9 is amended to read as set out below. This 
amendment consists in the deletion of the word "fully" 
which occurs in two places in the present regulation. 
It is made because of complaints that some agencies, 
in the field service in particular, are applying the 
term "fully qualified" in such a manner that reass ign- 
ments to continuing positions are unreasonably re- 
stricted." 

This amendment is reflected in the language of 20. 9(b) in effect 


at the time of the reduction-in-force. 


Apparently, the agency and the Civil Service Commission over- 
looked the change in the regulations, for the basis given for the denial 
of reassignment rights is that the plaintiff was not fully qualified. This 
becomes obvious from an examination of the decision of the Regional 
Director of the Commission, later affirmed by the Commission. In 
evaluating the evidence, the Regional Director states with regard to 
the testimony: 


"There is a divergence of opinion regarding the length 
of training necessary for Mr. Drown to become a fully 
qualified Attorney Reviewer. 
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"Mr. Sheple, Chairman of a Rating Board in the 
Regional Office thought it would take Appellant 

two or three months to learn the job completely. 
Mr. Calliguere, an Adjudicator in the Regional 
Office, felt that Appellant could learn the job com- 
pletely in one month. 


"The witnesses in the Claims Division. . . indicated 
it would take at least six months of training before 
Mr. Drown would be fully qualified. 


” . , . it would have taken him a longer period to 
learn the job completely." (Emphasis supplied. ) 


The examiner leaves no doubt that the question of qualification was 
to be determined by whether the plaintiff was fully qualified, for in his 
decision he states flatly: 


"Tt is not enough that the appellant is qualified for 
the position. He must be fully qualified so that he 
can perform the duties of the position without undue 
interruption. 


"In any change of assignments, the newly assigned 
person has to have a brief period of orientation suf- 
ficient to become acquainted with the current work 
in progress. Beyond this there would not have to 

be any period of special training for a fully qualified 
employee."' (Emphasis supplied.) 

That the concept of "fully qualified'' was the adopted standard of 
the agency is dramatically revealed by Director McDonald of the Claims 
Division. After reciting at great length his very long and very broad 
and very able experience with the Veterans' Administration covering 
a period of 32 years (J.A. pp. 54, 55), he testified that in spite of all 
this he could not perform the work of any of his subordinates in the 
Claims Division. He uses this very significant language: 


"{ am trying to concede that it would take me a con- 
siderable period of time to go out there and be an 
expert Adjudicator."’ (Emphasis supplied.) 

(J.A. p. 57). 
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This serves to illustrate how far removed was the thinking of the Di- 
rector of the Agency from either the objectives of the statute or the 
language of the regulation. 


Certainly, the law would have no meaning and the veteran no 
preference if the standard of perfection followed by the agency and the 
Civil Service Commission were to be followed. The law and the regu- 
lations do not require the veteran to be an expert or to be completely 
or fully qualified in order to be reassigned. To follow such a standard 
is to revert to the practices which existed before the amendment which 
struck out "fully qualified", and to again unreasonably restrict reassign- 
ment to continuing positions. The decision of the Civil Service Com- 
mission approving the action of the agency, being contrary to law, cannot 
be permitted to stand. Hurley v. Crawley, 50 F.2d 1010. 


The denial of plaintiff's rights on the ground that he was not fully 
qualified, is sufficient standing alone to require the administrative action 
to be set aside. However, plaintiff wishes also to call to the Court's 
attention another error of like proportions going to the heart of the 
administrative decision. 


B. As a matter of law the action of the agency in applying 
the regulations to the undisputed facts was arbitrary 
and capricious in that there existed no reasonable or 
adequate basis for the action taken. 

The failure of defendants to reassign the plaintiff to the continuing 
positions of Section Chief and Attorney Reviewer for which he was quali- 
fied and which were held by temporary employees was not only contrary 
to law because of the improper standard that he be fully qualified, but 
is also contrary to law in that there did not exist any reasonable or ade- 
quate basis for the determination that such reassignment would result 


in an "undue" interruption of the work program. 


The facts are not in dispute and there is not presented here the 


matter of asking the Court to rule on conflicting evidence to determine 
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qualifications of the plaintiff as was the case Powell v. Brannan, 196 


F. 2d 871, where the Court refused to review the administrative deter- 
mination. Instead the question here is one of law and not of fact. The 
regulations of the Civil Service Commission are explicit. Reassign- 
ment is required to an available position for which the employee is 
qualified. (Section 20.9 (b), Supplement to the Brief.) This is 2 positive di- 
rective subject only to the exception that such reassignment is not re- 
quired if it would result in an "undue interruption to the work program." 
This is an exception to the general rule and to the main purpose and ob- 
jective of Section 12 of the Veterans Preference Act. It is well settled 
that exceptions that permit a departure from the main purpose of the 
statute must be strictly construed and that the burden is on those claim- 
ing exemption to establish that they come clearly within it. "The same 
rules of construction which apply to statutes govern the construction 

and interpretation of administrative rules and regulations."' (42 Am. 
Jur. Sec. 101, p. 431.) 


The record in this case discloses no basis for the conclusion that 
the work program would be unduly interrupted. 


The evidence in this case positively established, without dispute, 
the very high qualifications of plaintiff and is wholly silent as to any facts 
which would support a conclusion that the work program would be unduly 
interrupted. 


Plaintiff is entitled to a reasonable application of Regulation 20.9 
(b). It is made clear in part A herein that the veteran need not be "fully" 
qualified, so that the question is what is the meaning of "undue interrup- 
tion of the work program". Obviously, this language cannot be con- 
strued to exclude all reassignments, otherwise it would be void as con- 
trary to the proviso of Section 12 which reads "That preference employ- 
ees whose efficiency ratings are 'good' or better shall be retained in 


preference to all other competing employees". 
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Once there is removed from consideration the unlawful standard of 
absolute perfection(i. e. "fully qualified") in order to justify a con- 
clusion that there would be "undue interruption", it becomes necessary 
to look for the basis of the agency action. "Undue", according to Web- 


ster's Dictionary, means excessive, immoderate or inordinate. The 


regulation, therefore, in clear terms contemplates that there will be 
interruption of the work program but the thing that would bar the veteran 
to reassignment must be the element of "undue" interruption. A review 
of the testimony and other evidence is barren of anything to support 

the conclusion of "undue interruption". It is well established by the 
Supreme Court that "Such decisions are only conclusive as to properly 
supported findings of fact." Social Security Board v. Nierotko, 327 
U.S. 358, 369. 


It is undisputed and admitted that plaintiff was qualified and that 
there existed continuing positions occupied by persons who did not 
possess the preferential standing of the plaintiff. 


It is undisputed that plaintiff was eminently qualified. Plaintiff 
had a lifetime of experience with the interpretation, application and 
administration of laws pertaining to veterans' benefits. Prior to com- 
ing with the VA he had served as Service Officer for fifteen years with 
the Veterans of Foreign Wars and the American Legion. He had prac- 
ticed law. He worked for the VA in a wide variety of positions starting 
at a low scale in 1943, and ending with a GS-12 rating in 1952. Plain- 
tiff's experience included that of adjudicator, rating specialist and chair- 
man of a Rating Board. He had had experience with death claims as 
well as live claims . His own testimony, as well as that of other em- 
ployees and officials of the VA with long experience, establishes his abil- 
ity to perform the work required by the GS-12 and GS-11 positions to 
which he sought reassignment. 


There is no particular magic involved in the work of the Veterans 
Administration in either the Regional or Claims Office. Both are 
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engaged, as is admitted in the Answer, in the adjudication of veterans’ 
compensation and pension claims and the claims of dependents. It is 
common knowledge that the law provides certain benefits to veterans 
and their dependents and beneficiaries, and that upon filing a claim 
the question is whether it can be established that they are entitled to 
it. 

Furthermore, the record shows there were no substantial changes 
in the basic law of 1933, and with these basic provisions the plaintiff 
was wholly familiar. This is illustrated by the testimony of McDonald. 
(J.A. p. 56.) 


In the face of an overwhelming indication that plaintiff could have 
taken over the jobs in question without undue interruption of the work 
under any reasonable application of those terms, it was incumbent in 
the agency to make a showing of some substance. However, the record 


is bare of any evidence that any undue interruption would ensue. 


It is true that the head of the Claims Service, McDonald, concludes 
that it would take the plaintiff six months to fully qualify (Ex. 8, J.A. D. 
28). There is also similar evidence from some of his subordinate 
officials. But all of this testimony is based upon the mistaken notion 
that the veteran must be fully qualified, and nowhere are there any facts 
upon which it could reasonably be predicated that the reassignment of 


plaintiff would unduly interrupt the program. 


It is also clear from the testimony of Director McDonald that what 


the agency meant by undue interruption was any interruption at all. His 


testimony (J. A. p., 56) reveals that the only person who could qualify 
under the regulation was the person already in the job. This is not what 
Section 12 provides nor what the regulation provides. 


The plaintiff has had a great wealth of experience including ex- 
perience directly related to the carrying on the work of positions in 
question. If the defendants wish to claim "undue interruption of the 
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work program", then they must come forward with some facts and 
figures, for the rights of a veteran under the laws are not to be so 
lightly set aside. 


Under the position of the defendants in this case the rights of a 
veteran to reassignment are dependent solely on the whim of the agency. 
All they have to say is "Sorry, but there would be undue interruption." 
However, they admit the plaintiff is qualified. What meaning can quali- 
fied have if it is not that the plaintiff is able to do the work? Certainly, 
the law and the regulations cannot be construed to give and take away 
at the same time. Once qualified for a job and admitting the right to 
reassignment, then the veteran must be given the position unless it is 
shown that there exists some unique conditions of a substantial nature 
which constitute undue interruption. Otherwise, it follows that a veteran 
can never establish a right to reassignment. Every job has its procedural 
differences, but here the program stemmed from the same laws, and the 
substance, the heart of the job, was essentially the same, i.e., looking 
at the facts in connection with a veteran's claim or that of his dependents 
to entitlement. How could there be any undue interruption arising from 
the reassignment of a seasoned, well-equipped, old-line employee of the 
VA, particularly as it is conceded by the Examiner that "In any change of 
assignments, the newly assigned person has to have a brief period of 
orientation sufficient to become acquainted with the current work in 
progress." 


It is the position of the plaintiff, fully supported by undisputed facts 
which have been documented, that he could perform the work of Section 
Chief (GS-12) or Attorney Reviewer (GS-11) almost immediately and with 
the reasonable probability that it would be expedited and certainly not 
interrupted. It is further the position that if the Government is to avoid 
the charge of arbitrariness, it must come forward with some substantial 
evidence of the interruption beyond the mere self-serving statements on 


which their position now rests. Otherwise, the plaintiff believes the 
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law and the regulations pertaining not only to his reassignment but to 
that of all veterans as well will be devoid of any meaning. 


As this record now stands, the defendants have (A) unlawfully 
applied the regulations by requiring that the plaintiff be fully qualified and 
further (B) have acted in a wholly arbitrary, capricious and unlawful 
manner by denying reassignment to the plaintiff without having before 
them any facts upon which to predicate the determination that the reassign- 
ment would result in an undue interruption of the work program. 


Ill. It Was Unlawful For The Veterans' Administration To Refuse 
To Reassign Plaintiff To The Claims Division Pension Board. 


Although positions were available for the Pension Board of the 
Claims Division, the plaintiff was denied assignment to these positions. 
This was done despite the fact that it was conceded by Director McDonald 
that the Pension Board jobs were interchangeable with the job as Rating 
Board Member and Chairman which plaintiff held at the time of the re- 
duction in force. (J.A. p. 55.) 


However, the plaintiff was denied such reassignment, and the 
sole basis for such action as put forward by the agency was that these 
positions were vacancies. Although it is true that such positions were 
vacant, the facts demonstrate that they were not "vacancies" in any 
reasonable interpretation of such term. At the very moment that the 
agency was denying reassignment to the Pension Board, the agency was 
making arrangements to fill these jobs and, in fact, did fill them a 
few weeks later. This is reflected in the testimony of Director Mc- 
Donald and plaintiff Drown. McDonald testified that the offices at 
Chicago and Seattle were being consolidated in the St. Paul District 
Office in the first six months of 1952, and that the table of organiza- 
tion provided for the Pension Board jobs. While this was going on, the 
plaintiff received his reduction-in-force notice and went to see McDonald 
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in the District Office which was next door to the Regional Office. Mr. 
McDonald admitted plaintiff's job was interchangeable but said he was 
sorry, the jobs were for some of his "own boys". This was in May, 
1952. In August, 1952, two assignments were made and the appoint- 
ments made permanent in October. It is obvious that these positions 
were not considered nor treated as vacancies but as continuing positions 
and that they were deliberately held open until the reduction-in-force 
action affecting plaintiff and others was complete. The laws and regu- 
lations which establish preferential rights of veterans contain no excep- 
tions or special provisions to permit departure from the requirement 
that veterans be retained in preference to all other competing employees. 
To permit an agency coldly and deliberately to manipulate personnel 
assignments in order to frustrate the operations of the Veterans Prefer- 
ence Act is to permit the agency to override the will of Congress. Such 


action cannot be allowed to stand. 


IV. Plaintiff Exercised Reasonable Diligence In Filing Suit. 


The judgment of the District Court in granting defendants' motion 
for summary judgment and denying plaintiff's similar motion also puts 
in issue the defense of laches. 


The only facts before the Court with respect to the question of 
laches, except for the mere lapse of time, are those presented by the 
plaintiff's affidavit and the Exhibits attached thereto (J.A. pp. 43-52 ). 
These facts show that the claimant filed his suit at the first available 
moment and fully explains the timing in bringing suit and establish that 


the plaintiff has met the test of "reasonable diligence."" Norris v. 
United States, 257 U.S. 77. 


The record shows in full detail that from the moment of the notice 
of separation the plaintiff has continuously contested the action of the 
agency. Before the notice period expired he had been to the Regional 
Office of the Civil Service Commission, protesting the action and 
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inquiring as to procedure for appeal and asking for assistance (Exs. 3 
and7, J.A. pp. 15, 16). He accepted reassignment under 


protest, specifically reserving his right to appeal (Ex. 4, J.A. p. 16). 


He appealed immediately to the Civil Service Regional Director and 
then to the U.S. Civil Service Commission within the time permitted 

by the regulations. When one year and two months later he received 
the decision denying relief by the Commission, he immediately sought 
out an attorney in Minneapolis, Minnesota, who filed suit in the District 
Court of Minnesota. When his action was dismissed on jurisdictional 
grounds in May, 1954, he began an active campaign to find an attorney 
in Washington, D.C., and tried continuously by every reasonable means 
to file suit in the proper jurisdiction. He appealed to everyone who 
might conceivably help him find an attorney. He was aggressive and 
resourceful and finally was able to arrange for counsel who, after proper 
research and preparation, filed this action. The plaintiff's affidavit 
together with the correspondence covering his efforts to retain counsel 
and file this action in this Court are set forth in the Joint Appendix, 

pp. 43-52. 


The affidavit and attachments are ample evidence that plaintiff 
acted with more than reasonable diligence. They constitute a complete 
and satisfactory explanation of the delay. They establish that the de- 
fendants were never in doubt that the plaintiff was challenging the per- 
sonnel action and would continue to do so. 


The plaintiff here did not stand idly by but acted with all reasonable 
dispatch. Plaintiff's explanation of his activities demonstrates that he 
acted properly, in keeping with his responsibility, and has met all equita- 
ble tests of reasonableness in the timely filing of his suit. "Mere pas- 
sage of time does not constitute laches", Dollar v. Land, 184 F.2d 245, 
257, 87 App. D.C. 214, Cert. . Denied 71S. Ct. 198, 340 U.S. 884; 
and Southern Pacific Co. v. Bogart, 39S. Ct. 534, at 536, 250 U.S. 

483; where Justice Brandeis said: 
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"But the essence of laches is not merely lapse of 
time. It is essential that there be also acquiescence 
in the alleged wrong or lack of diligence in seeking 
aremedy. Here plaintiffs . . . protested as soon 
as the reorganization agreements were announced; 
and ever since they have with rare pertinacity and 
undaunted by failure persisted in the diligent pursuit 
of a remedy as the schedule of the earlier litigation 

. . . demonstrates... Nor does failure, long 
continued, to discover the appropriate remedy, though 
well known, establish laches where there has been due 
diligence and, as the lower courts have here found, 
the defendant was not prejudiced by the delay." 


CONCLUSION 


The summary judgment of the court below should be revised. 


Respectfully submitted, 


HERBERT S. THATCHER 
DONALD M. MURTHA 


431 Tower Building 
Washington 5, D. C. 


Attorneys for Appellant. 
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REGULATIONS OF THE CIVIL SERVICE COMMISSION 


Part 20 -- Retention Preference Regulations For Use 
In Reductions in Force 
Sec. 20.2 Definitions 

(b) "Retention credits" are credits given for length 
of Federal Government service and performance ratings 
of "Satisfactory" or better. 

(c) "Federal Government service" means the total 
of all periods of civilian service in the executive, legisla- 
tive and judicial branches of the Federal Government and 
in the District of Columbia Government, and of all active 
military service whether or not veteran preference is 
given therefor and whether or not it is creditable for civil 


service retirement purposes. 


Sec. 20.3 Retention preference; classification. 

Group PA. All employees currently serving under 
absolute or probational appointments in positions held by 
the employee on a permanent basis, including preference 
eligibles in excepted positions under appointments without 
time limitation. 

Group TA. All employees with permanent tenure 
serving under an indefinite promotion, demotion, or reas- 


signment. 


Sec. 20.8 Sequence of selection. 


(a) Actions. Within each competitive level action 


must be taken to eliminate all employees in lower sub- 
groups before a higher subgroup is reached, and within 
each subgroup of retention groups PA, TA, X, Y, andB 
action must be taken concerning all employees with a 
lower number of retention credits before an employee 


with a higher number of retention credits is reached, 


* * Ke KK HT 
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(b) Breaking ties. Whenever two or more employees 4 
are tied as to total retention credits in retention group PA, TA, ~ 
X, Y, or B the tie shall be broken first by considering half < 


years of service in excess of total full years for which reten- 
tion credits were granted. Ifa tie still exists it shall be 
broken by administrative decision, which may take into 
account such factors as official conduct, efficiency, number 
of dependents, length of service, or fitness for the job. P 


Sec. 20.9 Actions. 

(a) In general. Employees who cannot be retained in 
their positions because of a reduction-in-force shall be re- < 
assigned to continuing positions, furloughed, or separated. . 
Furloughs shall not extend beyond the term of appointment < 
and shall in no case exceed 1 year from the date of notice. ia: 

(b) Reassignments to continuing positions in local 
commuting area. Reassignment is required in lieu of sep- 
aration or furlough, within the local commuting area, with- 
out interruption ito pay status whenever possible, to an - 
available position for which the employee is qualified, un- 
less a reasonable offer of reassignment is refused. No 
displacement will be required to permit the reassignment * 
of an employee unless such employee is qualified to per- 
form the duties of the position in question without undue 
interruption to the work program. * * *" 

| The portions of the regulations quoted above 

are taken from regulations in effect at time of 


the separation of the plaintiff as set forth in 
Defendants’ Ex. 27] - 
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CHAPTER I -- CIVIL SERVICE COMMISSION 
Part 20 -- Retention Preference Regulations For Use 
In Reductions In Force 
Miscellaneous Amendments 


1 * * * 


2. Effective upon publication in the Federal Register, paragraph 
(b) of Sec. 20.9 is amended to read as set out below. This amendment 
consists in the deletion of the word "fully" which occurs in two places in 
the present regulation. It is made because of complaints that some 
agencies, in the field service in particular, are applying the term "fully 
qualified" in such a manner that reassignments to continuing positions 


are unreasonably restricted. 


Sec. 20.9 Actions. * * * 

(b) Reassignments to continuing positions in local commuting 
area. Reassignment is required in lieu of separation or furlough, within 
the local commuting area, without interruption to pay status whenever 
possible, to an available position for which the employee is qualified, 
unless a reasonable offer of reassignment is refused. No displacement 
will be required to permit the reassignment of an employee unless such 
employee is qualified to perform the duties of the position in question 
without undue interruption to the work program. Subject to these condi- 
tions, reassignment is required in each of the following cases; * * * 


(Secs. 11 and 19, 58Stat. 390, 391; 5 U.S.C. 860, 868) 


UNITED STATES CIVIL SERVICE COMMISSION, 
[Seal] Robert Ramspeck, Chairman 
[F. R. Doc. 51-7880; Filed, July 6, 1951; 8:54 a. m. ] 
| Published Vol. 16 No. 131, Federal Register, July 7, 1951, p. 6609] 
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REGULATIONS OF THE VETERANS ADMINISTRATION 


M5-2 
PART I 
Sec. 13.10(i) Breaking Ties. Whenever two or more employees are 
tied for a position in retention group A or B, the ties shall be 
broken as follows: 
(1)  Half-years of service. The ties shall be broken 
first by considering half-years of service in excess 
of total years for which retention credits were 
granted. 
(2) Entrance-on-duty date. If employees are still tied 
after half-years of service have been considered, 
ties shall then be broken by the dates, following 
which there has been no break in service of 30 days 
or over, on which the employees entered on duty in 
the Federal civil service. The earliest such EOD 
date shall be accorded highest preference. 


[The regulation quoted above was in effect at the time 
of the separation of the plaintiff as set forth in Defendants' 
Ex. 24] 
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JOINT APPENDIX 


» PLEADINGS AND DOCUMENTARY EVIDENCE 


1 [Filed September 2, 1955] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GLENN F. DROWN, 
9830 Pleasant Avenue, 
Minneapolis 19, Minnesota, 


e Plaintiff, 
V. 


H. V. HIGLEY, Administrator of Veterans’ 
~ Affairs, Veterans' Administration of the 
United States, Washington, D.C. 


: PHILIP YOUNG, Chairman, United States 
Civil Service Commission, Washington, D.C. 


GEORGE M. MOORE, Member, United States 
Civil Service Commission, Washington, D.C., 


FREDERICK J. LAWTON, Member, United 
States Civil Service Commission, Washington, 
D.C. 








COMPLAINT 
3898-55 


me ee ee ee ee ee ee ee ee ee ee ee ee ee ee” 


Defendants. 


SUIT FOR DECLARATORY JUDGMENT FIXING AND 
DETERMINING THE RIGHTS OF THE PLAINTIFF AS 

AN HONORABLY DISCHARGED VETERAN IN THE 
EMPLOYMENT OF THE UNITED STATES, AND FOR 
OTHER RELIEF IN THE NATURE OF A PRELIMINARY 
MANDATORY INJUNCTION AND AN INJUNCTION RE- 
STORING PLAINTIFF TO A POSITION IN GOVERNMENT- 
AL SERVICE FROM WHICH HE HAS BEEN ILLEGALLY 
AND UNLAWFULLY REDUCED IN RANK, GRADE AND 

: SALARY 





Plaintiff for his cause of action complains of the said defendants 


and alleges: 





1. The plaintiff in this action is a citizen of the United States and 


a resident of the State of Minnesota. 
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2. Defendant H. V. Higley is the duly appointed acting and quali- 
fied Administrator of Veterans’ Affairs of the Veterans’ Administration 
of the United States and is officially charged by law with the administra- 
tion of laws relating to the employment of civilian employees under the 
jurisdiction of the Veterans’ Administration of the United States. 

3. The employment of personnel in the Veterans’ Administration, 
immediately under the supervision of H. V. Higley, is fixed and deter- 
mined under the laws of the United States known as the Civil Service Acts 
and the Rules and Regulations of the United States Civil Service Com- 
mission. 

4. The defendant Philip Young is the duly appointed acting and 
qualified Chairman of the United States Civil Service Commission, 
charged by law with the administration of the so-called United States 
Civil Service Acts relating to the appointment and retention in the service 
of civilian personnel in the government services of the United States and 
is sued in that capacity only. 

5. The defendant George M. Moore is a duly appointed acting and 
qualified Member of the United States Civil Service Commission and is 
sued in that capacity only; and the defendant Frederick J. Lawton is 
likewise a duly appointed acting and qualified Member of the United 
States Civil Service Commission and is sued in that capacity only. 

6. The defendants Philip Young, George M. Moore and Frederick 
J. Lawton constitutes the sole members of the United States Civil Service 
Commission, charged by law with the administration of the so-called 
Civil Service Acts, Rules and Regulations, Executive Orders of the 
President of the United States, and other statutes of the United States 
applicable to civilian employees of the Government of the United States 
who are qualified under the Civil Service Rules and Regulations as 
employees of the Government of the United States. 

7. The said plaintiff was an employee of the Government of the 


United States at the time this cause of action arose and was duly quali- 


fied as such employee under the so-called United States Civil Service 
Rules and Regulations promulgated by the United States Civil Service 
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Commission, and he was employed in the Veterans’ Administration which 
is directly under the jurisdiction of H. V. Higley, who was Administrator 
of Veterans’ Affairs. 

8. The plaintiff further alleges that this suit arises under certain 
statutes of the United States, being specifically the Act of Gougless of 
August 23, 1912, Chapter 350, paragraph 4, 37 Statutes at large 413, as 
amended by the Act of February 28, 1916, and also commonly known as 
Title 5, U.S.C. 648, and the Act of June 27, 1944, commonly known as 
the Veterans’ Preference Act of 1944, and the Executive Orders of the 
President of the United States, being Executive Order 3567 issued on 
October 21, 1921, Executive Order 3801 issued on March 2, 1939, and 
other Executive Orders of the President of the United States extending to, 
and granting preference to honorably discharged soldiers, sailors and 


_marines in the civilian employment of the Government of the United 


States. 

9. The plaintiff, a disabled veteran, began active duty in the 
United States Navy on May 1, 1918, and served continuously until he was 
honorably discharged December 25, 1918. 

10. The plaintiff was employed as a P-2 adjudicator of the Veter- 
ans' Administration, St. Paul, Minnesota, on December 29, 1943. He 
was thereafter promoted from one position to another and at the time 
this cause of action arose was a permanent employee in the competitive 
civil servize of the United States, occupying the position of Rating 
Specialist GS-12 in the St. Paul Regional Office where he was Chairman 
of the Rating Board. 

11. The plaintiff was notified by the Veterans' Administration 
April 29, 1952, that due to a reduction-in-force action his active service 
would be terminated at the close of business May 31, 1952. The plaintiff 
accepted reassignment to Grade GS-9 in Claims Division in the District 
Office of the Veterans’ Administration in St. Paul effective June 1, 1952, 
but reserved his rights to appeal and did appeal to the Civil Service 
Commission from the reduction-in-force action on May 5, 1952. This 


appeal was under Section 12 of the Veterans’ Preference Act of 1944 





: 
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and was denied by the Regional Director of the United States Civil Service 





Commission on December 9, 1952. Appeal was then taken by the plaintiff 
from the Eighth Civil Service Region to the United States Civil Service 
Commission, Washington, D.C., and was denied June 18, 1953. «| 
4 12. On April 29, 1952, the date the plaintiff was notified he would | 
be reached for reduction-in-force action, his efficiency rating was then 
"Good" or better, to wit: "Excellent", and as an honorably discharged 
member of the United States Navy, a disabled veteran, he was entitled | 
to all of the rights, benefits and privileges under the Statutes of the 
United States, the Rules and Regulations of the United States Civil Service | 
Commission, and the Executive Orders of the President of the United ai 
States, herein specifically referred to in paragraph 8 of this Complaint. | 
13. At the time the cause of action set forth in this Complaint arose, 
the Veterans’ Administration maintained at St. Paul, Minnesota, a regional 
office and a district office, adjacent to each other. The major responsibility 
of these offices was adjudication of veterans' compensation and pension 
claims and the claims of veterans' dependents. The plaintiff was employed 
in the Regional Office at the time of his demotion. He is now employed «3 
as an attorney adjudicator GS-9 in the District Office. a 
14. The plaintiff's experience in the Veterans’ Administration 
covered virtually every phase of granting benefits to veterans, including 
benefits to living veterans as well as benefits arising from death claims. 
He was chairman of the regional rating board at the time of his reduction 
in force. His past experience, prior to employment by the Veterans’ 
Administration, as a service officer for 15 years for veterans’ organiza- « 
tions further added to his broad knowledge of the laws and procedures = 
relating to granting benefits to veterans and their dependents. The plain- 
tiff was employed for many years in the Railroad and Warehouse Com- 
mission for the State of Minnesota where he had extensive supervisory 
experience. Plaintiff is also a member of the bar, having been admit- 
ted to practice in Minnesota in 1926. 
15. The reduction-in-force action under which plaintiff's separa- 


tion from his position as Rating Specialist GS-12 was effected May 31, 
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1952, and the sustaining of such action by the Civil Service Commission 


was arbitrary, capricious and contrary to provisions of law which 
give retention preference to veterans and to the Civil Service Acts and 
Regulations as set out in paragraph 8, in that the register which was pre- 
pared to accomplish said action failed to establish a lawful and proper 
competitive area and competitive level for the reason that the competi- 
tive area under the said regulations failed to include the District Office 
as well as the Regional Office, although such offices constituted all of 
the field installation in the same local commuting area and that there 
were other employees in the same competitive level and in any properly 
constituted competitive area who should have been included in a proper 
and lawful selection of a competitive level in that there existed at the 
time of plaintiff's separation many positions in the District and Regional 
Offices requiring the same basic experience and training as was re- 
quired in the position occupied by the plaintiff, so that an employee with 
experience in one of these positions would be able to serve satisfactorily 
in another without serious harm to the work program of the organization. 

16. The reduction-in-force action under which plaintiff's separa- 
tion from his position as Rating Specialist GS-12 was effected May 31, 
1952, and the sustaining of such action by the Civil Service Commission 
was arbitrary, capricious and directly contrary to provisions of law 
which give retention preference to veterans, in that the procedures 
followed in determining the selection of the plaintiff for reduction in 





force failed to give the plaintiff credit for the length of time spent in 

active service in the Armed Forces of the United States as required by 

the Act of June 27, 1944, Ch. 287, par. 12, 58Stat. 390, Title 5, 

U.S.C. 861. The Veterans' Administration, in separating the plaintiff 

from his position, followed procedures, sie<ce abandoned, which failed 

to comply with the proviso of the statute which requires that "the length 

of time spent in active service in the Armed Forces of the United States 
of each such employee shall be credited in computing length of total 

service". The Veterans’ Administration ignored the mandate of the 


statute and set up a retention register on which the plaintiff was erroneously 
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and unlawfully placed below another employee who had a lower retention 
standing than the plaintiff. If the plaintiff had been given credit for time 
spent in the Armed Forces and had been placed in his proper order in the 
retention register, he would not have been reached for separation. Plain- 
tiffs total period of service, including time spent in the Armed Forces, 
exceeded by several months the total period of service of the employee 
next preceding him who was retained. Under the specific requirements 
of the statute as applied to the retention register under which plaintiff's 
separation was effective, the Veterans' Administration was bound, as a 
matter of law, to retain the plaintiff, and the failure to do so constituted 
a complete and unlawful denial of plaintiff's right to retain the rank, 
grade and salary he then enjoyed. 

17. The action of the Administrator of the Veterans’ Administra- 
tion in reducing the plaintiff in rank, grade and salary, and the sustain- 
ing of such action by the Civil Service Commission, was arbitrary, 
capricious and contrary to law for the reason that the preferential rights 
of the plaintiff to reassignment, as required under the law and the Rules 
and Regulations as set out in paragraph 8, were denied in that at the time 
of said action there were continuing positions in the Regional and District 
Offices of the Veterans’ Administration in St. Paul of greater rank, grade 
and salary than the position to which plaintiff was reassigned, for which 
positions the plaintiff was well qualified and which were encumbered by 
employees in lower sub-groups than the plaintiff but as to which positions 
plaintiff was denied reassignment, it being arbitrarily determined by the 
defendants without basis of fact that the plaintiff was not qualified for 
reassignment, whereas in truth and in fact on the basis of long experience 
both in and out of government service in the field of veterans’ affairs 
plaintiff was not only well qualified but could have assumed easily and 
quickly the duties of the said continuing positions. 

18. The action of the Administrator of the Veterans’ Administra- 
tion in reducing the plaintiff in rank, grade and salary, and the sustaining 
of such action by the Civil Service Commission, was arbitrary, capricious 


and contrary to law for the further reason that the preferential rights of 
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the plaintiff to reassignment, as required under the law and the Rules 
and Regulations as set out in paragraph 8, were denied in that at the 
time of said action there were continuing positions in the Regional and 
District Offices of the Veterans’ Administration in St. Paul of greater 


rank, grade and salary than the position to which plaintiff was reassigned, 


for which positions it was admitted and conceded by the defendants that 
the plaintiff was qualified, had superior retention credits, and which 
positions were encumbered by employees in lower sub-groups than the 
plaintiff but as to which positions the plaintiff was denied reassignment, 
it being arbitrarily determined by the defendants, without basis of fact, 
that the plaintiff could not fill such positions without undue interruption 
of service whereas, in truth and in fact, the plaintiff was well able to 
easily and quickly perform the duties of such positions without undue 
interruption of service. Such positions for which it is admitted and 
conceded that plaintiff was qualified, and for which he had superior re- 
tention points, are specifically: 2 positions GS-12, Section Chief in the 
District Office, and 5 positions GS-11, Attorney Reviewer in the District 
Office. 

19. The action of the Administrator of the Veterans’ Administra- 
tion in reducing the plaintiff in rank, grade and salary, and the sustaining 
of such action by the Civil Service Commission, was arbitrary, capricious 
and contrary to law for the further reason that plaintiff was denied re- 

assignment to two continuing GS-12 positions on the Pension Board 
of the District Office in St. Paul contrary to the preferential rights of 
the plaintiff to reassignment as required under the law as set out in 
paragraph 8. Such positions were in the process of being filled at the 
time of the said reduction in force and were positions for which the 
Veterans’ Administration admitted and conceded that the plaintiff was 
qualified and could fill with little or no training because they were inter- 
changeable with the position that plaintiff held in the Regional Office at the 
time of the said reduction-in-force action. The plaintiff's right to 
reassignment to these positions was arbitrarily and unlawfully denied to 


him under the pretense that such positions constituted vacancies, whereas, 
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in truth and in fact, the Veterans’ Administration did not consider such 
positions to constitute vacancies but as to which positions at the time of 
the said reduction in force the Agency was in the process of filling, and 
even at that time was considering particular employees for transfer to 
such positions and in fact, did fill such positions within a few weeks after 
the action which reduced the plaintiff's rank, grade and salary. 

20. The plaintiff has exercised the greatest diligence in prosecut- 
ing his claims arising from the illegal action of the Veterans’ Administra- 
tion as hereinbefore alleged, and said plaintiff, pursuant to the provisions 
of Section 12 of the Veterans Preference Act of June 27, 1944, duly 
appealed his reduction in force to the Civil Service Commission of the 
United States, and a final decision adverse to the said plaintiff was ren- 
dered on June 18, 1953, by the Civil Service Commission, and unless this 
Court grants the relief prayed for the plaintiff will be without relief and 
has no adequate speedy remedy of the law. 

21. The said defendants Philip Young, George M. Moore and 
Frederick J. Lawton, constitute the Civil Service Commission of the 
United States to which the plaintiff appealed for the purpose of preserving 


his rights as a preferential employee of the United States, and, 


acting as such Commission neglected to accord to the plaintiff the pre- 
ferential right in his employment with the United States but, on the con- 
trary, have taken each and every step possible within their jurisdiction 
to destroy the preferential rights which the plaintiff has to a position in 
the Veterans’ Administration, and the said defendants are joined as par- 
ties to this action so that the rights accorded to the plaintiff as such 
preferential employee of the Government of the United States may be 
lawfully declared by a declaratory judgment. 

22. The Court in the interest of right and justice should issue 
forth a preliminary mandatory injunction directed to the said defendants, 
and each of them, requiring and demanding that the plaintiff be restored 
or reassigned to his rightful position in the Veterans' Administration. 

23. The plaintiff's rights as a government civilian employee and as 
an honorably discharged member of the United States Navy, with efficiency 
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ratings of "good" or better, are being willfully, illegally and unlawfully 
violated by the said defendants all of whom have full and complete know- 
ledge of the plaintiff's right, and that it is the plain ministerial duty of 
the defendant H. V. Higley to reinstate the plaintiff to the rightful posi- 
tion from which said plaintiff was wrongfully removed as of the date that 
the plaintiff was wrongfully removed or to reassign him to his rightful 
position as of the date he was wrongfully denied reassignment. 

WHEREFORE, the plaintiff prays: 

1. That due process of this Court issue demanding that each of the 
defendants appear and answer this Bill of Complaint. 

2. That a preliminary mandatory injunction issue directed to the 
said defendant H. V. Higley, Administrator of Veterans' Affairs, Veter- 
ans’ Administration of the United States, to restore plaintiff to his right- 
ful position from which he was wrongfully and illegally removed, or if 
such remedy is not available, to reassign the plaintiff to a position of the 
same rank, grade and salary from which he was removed or the position 

nearest thereto, which reassignment has heretofore been denied 
the plairtiff as alleged herein. 

3. That at a final hearing the preliminary mandatory injunction be 
made permanent and that the plaintiff be restored to his rightful position 
as of the date that the plaintiff was wrongfully removed or wrongfully 
denied reassignment, and that the Court order the payment of the salary 
at the trade to which plaintiff is restored as of the date that the plaintiff 
was removed or denied reassignment. 

4. That the plaintiff also have a judgment against said defendants 


fixing and determining his rights as a preferential employee of the United 


States and fixing said right so as to adjudicate that the plaintiff is entitled 
to the position from which he was illegally removed or to which he was 
wrongfully denied reassignment. 

5. That the Court award to the plaintiff all the salary, rights, 
benefits and privileges he would have had if he had not been illegally re- 
moved, or had not wrongfully been denied reassignment. 

6. That the plaintiff be granted such other and further relief as to 
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the Court may appear to be equitable and just in the premises. 


/s/ Herbert S. Thatcher 
Herbert S. Thatcher 


/s/ Donald M. Murtha 
~~ Donald M. Murtha, 


1210 Ring Building, 
Washington 6, D.C., 


Attorneys for Plaintiff. 
11 
District of Columbia, ss: 

Donald M. Murtha being first duly sworn, deposes and says, that 
he has read the foregoing complaint by him subscribed, that he knows the 
contents thereof, and that the matters and things therein stated he verily 
believes to be true. 


/s/ Donald M. Murtha 
Donald M. Murtha 


Subscribed and sworn to before me this 1st day of September, 1955. 


/s/ Irene M. Leahy 
Notary Public; District of Columbia 


My Commission expires May 31, 1958. 


16 [Filed November 23, 1955] 


ANSWER 
First Defense 
The complaint fails to state a claim upon which relief may be 
granted. 
Second Defense 
Answering the numbered paragraphs of the complaint specifically 
defendants aver as follows: 
1. Admitted. 
2. Admitted. 
3., 4., 5., 6. and 7. Admitted. 


we 
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8. Defendants are not required to answer the allegations contained 


in paragraph 8. 

9., 10., 11. Admitted. 

12. Admitted, except that defendants aver that plaintiff's efficiency 
rating was "Satisfactory". 

13. Admitted. 

14. Defendants admit that plaintiff was Chairman of a Regional 
Rating Board at the time of his reduction in force, that for a period of 
15 years he acted as Service Officer for a Veterans organization, that 
he was employed in the Railroad and Warehouse Commission for the 
State of Minnesota, and that he is a member of the Bar of the State of 
Minnesota. The remaining allegations contained in paragraph 14 are 
conclusions which defendants are required neither to admit nor deny, 
but insofar as an answer is required they are denied. 

15., 16. and 17. Denied. 

18. Defendants admit that it was conceded by the Veterans Admin- 
istration that plaintiff met the minimum qualifications for the position 
of Attorney Reviewer, GS-11, and Chief of Section, GS-12. The re- 
maining allegations of paragraph 18 are denied. 

19. Defendants admit that there were vacancies above the grade 
of GS-9 which plaintiff was qualified to fill, but deny the remaining 
allegations contained in paragraph 19. 

20. Defendants admit that plaintiff appealed his reduction in force 
to the Civil Service Commission and that a final adverse decision was 
rendered on June 18, 1953, but deny the remaining allegations of para- 
graph 20. 

21., 22., 23. Denied. 

Third Defense 

The Court lacks jurisdiction over the complaint for the reason 
that all of the procedural rights to which plaintiff was entitled were 
accorded him in full and the action of the Veterans Administration and 


the Civil Service Commission was in all respects legal and proper. 
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Fourth Defense 
This Court lacks jurisdiction to award back pay. 
Fifth Defense 
The complaint is barred by laches. 
WHEREFORE defendants demand judgment together with the costs 


of this action. 


/s/ Leo A. Rover * * 
United States Attorney 


/s/ Oliver Gasch * * 
Assistant United States Attorney 


/s/ Frank H. Strickler 
Assistant United States Attorney 


/s/ Catherine B. Kelly soy 

Assistant United States Attorney an 

| Certificate of Service] nf 

| Filed May 23, 1956] <f 

19 PLAINTIFF'S MOTION FOR A SUMMARY JUDGMENT 


Comes now the plaintiff in the above entitled case and moves the 
Court for a summary judgment based upon the grounds that there is no 


genuine issue of material fact, and that the plaintiff is entitled to judg- : 
ment as a matter of law. well 
Herbert S. Thatcher | 
Donald M. Murtha, +f 
Counsel for Plaintiff * * * “y 
| Certificate of Service] ] 
| Filed June 18, 1956] 4 
46 CROSS-MOTION FOR SUMMARY JUDGMENT » 


Come now the defendants by their attorney, the United States 
Attorney, and move this Honorable Court for judgment herein on the 
ground that there exists no genuine issue of material fact and defendants 


are entitled to judgment as a matter of law. 
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Stipulated Exhibits numbered 1 through 27 are attached hereto and 
made a part of this motion. 


Oliver Gasch 
United States Attorney 


Edward P. Troxell 
Principal Assistant United 
States Attorney 


Frank H. Strickler 
Assistant United States Attorney 


Katherine B. Kelley 
Assistant United States Attorney 


| Filed June 18, 1956] Exhibit 1 to Cross Motion 


FIELD PERSONNEL OFFICE 
VETERANS ADMINISTRATION 
FORT SNELLING 
St. Paul 11, Minnesota 
April 29, 1952 

Mr. Glenn F. Drown 
Rating Specialist (Occupational) GS-12 
Adjudication Division 
Dear Mr. Drown: 
In accordance with the revised Table of Organization for the Adjudication 
Division it will be necessary to reduce the personnel staff. As a result 
of this reduction, we find that your active service must be terminated at 
the close of business on May 31, 1952. 
The Civil Service Regulations relating to reduction in force and retention 
preference register on which your name appears are available for your 
inspection and will be explained to you by the Placement Section, Field 
Personnel Office, Building 65, telephone extension 393, if you so desire. 
If, after such inspection, you feel that there has been a violation of your 


rights under the regulations, you have the right to appeal in writing to 
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the United States Civil Service Commission, Eighth Civil Service Region, 
Post Office and Customhouse Building, St. Paul1, Minnesota. This 
appeal must be made within ten days of receipt of this letter and should 


include your specific reasons for appealing. 

You will be retained in an active duty status for thirty days, and will be 
separated effective close of business on May 31, 1952. Lump sum pay- 
ment will be made to you for all unused annual leave to your credit at the 
date of separation. 

Every effort will be made to assign you to another position prior to the 
date of your separation. If a reassignment cannot be effected prior to the 
date of separation, we will continue our efforts to place you commensur- 
ate with the needs of the VA. 

You have a competitive Civil Service status, are in retention sub-group 
PA-1, and are eligible for reinstatement. If you do not obtain a position 
before your last day of active duty, you may file with one Civil Service 
Regional Office, with any Board of U.S. Civil Service Examiners in one 
Region, and with the Central Office of the Civil Service Commission, 

two applications on standard Form 57 for placement in the Federal ser- 
vice. Each such application should be filed not later than 90 calendar 
days after your last day of active duty and should be accompanied by a 
copy of this letter. 

The Personnel Relations Section, extension 225, is available to 
give you information about your final salary check, retirement benefits 
or refunds and leave payment. 

We sincerely appreciate the contribution you have made to the Veterans 
Administration and to the Federal service. 
Very truly yours, 


/s/E. L. Pittenger 
* * * Field Personnel Officer 
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TO: Director, Claims service April 30, 1952 
3033-5A /EIW/mf 


FROM: Field Personnel Officer 
1. The following employee is being affected in reduction in force as a 
Rating Specialist (occupational), grade GS-12 in the Adjudication Division: 

Glenn F. Drown 
2. This employee possesses the minimum qualifications for the posi- 
tions of Adjudicator, GS-12. Such position is currently being held by 
A. J. Schroeder in Claims Service on a temporary promotion basis, and 
is in retention sub-group TA-1. Mr. Drown has bumping rights to this 
position providing such reassignment will not cause undue interruption in 
the work program. 
3. Kindly advise this office of your selection or non-selection of the 
applicant not later than the close of business May 5, 1952. If the appli- 
cant is not selected, please furnish complete justification as to why, in 
your opinion, he is not qualified for the position. Mr. Drown's work 
history file is available for your inspection. 

Eugene L. Pittenger 


[ Filed June 18, 1956] Exhibit 3 to Cross Motion 


GLENN F. DROWN 


Attorney at Law 
5830 Pleasant Avenue 
Minneapolis, Minn. 


U.S. Civil Service Com. 
8th Civil Service Region, 
St. Paul 1, Minn. 
Gentlemen: 
I wish to appeal from the notice of dismissal of April 29th 1952. 
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Iam being separated as of May 31st, 1952. 


No reassignment has been made. There are so many changes in 
process on the eli gible roster that Iam unable to perfect my appeal at 
this time. I request that my time for appeal be extended to such time as 
the eligible lists are correct. 

I also wish to protect my rights under the Soldiers & Sailors Act 
of 1912 and the Veterans Preference Act of 1944. 

Yours truly 
/s/ Glenn F. Drown 


[| Filed June 18, 1956] Exhibit 4 to Cross Motion 


8th District Civil Service 
Post Office Building 
St. Paul, Minnesota 
I hereby amend my appeal from the action taken by the Veterans 
Administration as set forth in their letter to me of April 29, 1952, ter- 
minating my position as rating board specialist, occupational, from the 
action taken and offer of re-assignment made in the VA letter of May 9, 
1952, offering me a grade IX position, thereby reducing me from a grade 
XII position to a grade IX, which re-assignment I am accepting, subject 
to my rights of appeal; and from the decision of the Director of Claims 
that Iam not qualified to hold a position above grade IX. 
My appeal is based on following contentions: 
A. That it is the duty of an employer to assign an employee whose po- 
sition was terminated to the highest position and grade available if he is 
qualified for such position. 
1. That there are positions of higher grades now available in the 
Dependents Claims and Beneficiaries Division in the Veterans 
Administration. 
2. That there are positions available on the rating board, the 
duties of which I have been certified as qualified to perform. 
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B. 
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3. There are two Grade XII positions rating boards which have been 
authorized under the table of organization. 
4. That other positions have been filled and are now being filled 
and held by temporary employees. 
U.S. Civil Service laws and regulations are being circumvented in 


action taken by VA in offering me a position of lower grade when there are 


other positions of higher grade available, and is not in accordance with 


the rules, regulations and principles covering Civil Service employment 


Cc. 


with the U.S. Government. 

1. The VA is not filling positions authorized in the table of 
organization for Grade XII, recently issued. 

2. The VA has temporary employees now holding positions as 
attorney reviewers in Grade XI. 

3. The VA has temporary employee now holding a position in 
Grade XII. 

4. That the VA is withholding filling positions authorized by the 
table of organization, it is reported, to promote employees in 
that division now occupying lower grades. 

The Director of Dependents and Beneficiaries Claims Service 


stated in a written memorandum that I was not qualified for a position 


now filled by temporary employees. 


1. I have had many years of supervisory positions in the Railroad 
and Warehouse Commission, State of Minnesota, wherein I was 
employed for the period of 15 years and 7 months, during which 
time due to a shortage of funds I was selected to reorganize the 
complete grain weighing division; at times had as high as one 
hundred men under my supervision; reorganized the entire depart- 
ment, worked out a method of rotation of employees during periods 
of non-employment that proved to be very satisfactory and bene- 
ficial to all. 

(Corroborating evidence as to my work in the Railroad and Ware- 
house Division will be gladly furnished upon request. ) 

2. I have performed the duties of this position from December 29, 
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1943, until the VA branch office took over the handling of death 


compensation claims in 1946. 


3. I have served as adjudicator, acting authorizer in this division. 

4. The basic laws are the same now as when I previously per- 

formed these duties. 

5. At that time no period of instruction was required or found to 

be necessary. 

6. No period of training would be required by me to perform these 

duties now as I have been working as a rating board specialist 

during all of the interim since that time. 

7. Itis true there have been some new directives issues, but it is 

customary and necessary for new directives to be issued in all 

departments from time to time and it is not thought necessary to 
require any period of training to be able to perform the duties as 
changed or set forth in these new directives. 

I feel that Iam qualified to fill any position in Dependents and Bene- 
ficiaries Claims Service because I am a graduate attorney, admitted to 
practice law in the Municipal, District and Supreme Courts of Minnesota 
and U.S. Federal Court, and have performed practically every duty in 
the Adjudication Division in the VA to the satisfaction of my supervisors. 

/s/ Glenn F. Drown 


55 [Filed June 18, 1956] Exhibit 5 to Cross Motion 


Field Personnel Officer May 5, 1952 
Director, Claims Service 2008-8/HEMcD:ghs 
Reduction in Force - Rating Specialist (Occupational), Glenn F. Drown 
1. Reference is made to your memorandum of April 30, 1952, 
advising that the above named employee was affected in the reduction in 
force proceedings in the Regional Office. You further advised that he 
possesses the minimum qualifications for position of Adjudicator GS-12, 


and that he had "bumping" rights to the position currently occupied by 
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A. J. Schroeder, Section Chief, Dependents and Beneficiaries Claims 
Division, of this Service, provided that such reassignment would not 
cause undue interruption in the work program. 

2. It seems that it should be stated as a basic principle that it is 
the considered judgment of the undersigned that adjudicators in all levels 
(GS-9, GS-11, GS-12 and GS-13) as between the Adjudication Division of 
the Regional Office and the Claims Service of the District Office are suf- 
ficiently different to warrant separate competitive levels. Some of the 
material distinctions will be set forth. 

3. It is important to point out in passing that in the Adjudication 
Division of the Regional Office where determinations are confined to the 
cases of living veterans, the work of the Adjudicator and the Authorizer 
in the matter of volume especially is dependent upon the determinations 
made by the Rating Board. In the District Office, where we are concerned 
with compensation and pension claims among others, the Adjudicator's 
actions are independent in the overwhelming majority of cases of the 
action of the Pension Board. It could be pointed out in this connection 
that during the month of March 1952 there were more than 21,000 case 
files disposed of by the Adjudicating Sections; yet only 1,000 or less than 
5% of the cases were considered by the Pension Board and further, that 
after the Board's action had been accomplished, only a comparatively few 
number of these files were again channelled through the Adjudicating 
Sections. From this standpoint alone there is emphasis to the expression 
that a Rating Specialist in the Regional Office, by reason of his occupation 
of that particular assignment, does not show many of those qualifications 
required for an Adjudicator, D.O., even at the Grade GS-9 level, to say 
nothing of the supervisory responsibilities of the Grade GS-12 level here 
involved. 

4. The Adjudication Division of the Regional Office operates basically 
under Public No. 2, 73rd Congress, as amended, and Public 141, 73rd 
Congress, as amended. The VA Regulations with which great familiarity 


is required are from Nos. 1000 through 2221, with an occasional reference 


to Regulations 2594 through 2598. The principal manuals covering 
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operations are M2-2, M8-5 and M8-7. The determinations are almost 
entirely confined to the entitlement of compensation and pension to living 
veterans and to the veteran and his dependents if there are involved 
marital or parental difficulties. There is jurisdiction also in the appli- 
cation of Public 663, 79th Congress, the law referring to the furnishing 
of automobiles to certain disabled veterans. 

56 5. In the Claims Service of the District Office the principal laws 
involved are Public 2 and Public 141 as referred to, Public 16 of the 
78th Congress, Public 346 of the 78th Congress, the National Service 
Life Insurance Act of 1940 as amended, Public 483 of the 78th Congress 
as amended, and Public 23 of the 82nd Congress. Adjudications are con- 
cerned with claims for death compensation and pension, National Service 
Life Insurance, accrued compensation, and burial and funeral allow- 
ances. Frequently, the observation is made on the part of Adjudicators in 
the Regional Office that they are familiar with the disposition of burial 
claims. It is to be pointed out that this function in the District Office is 
attended to by Reimbursement Examiners and Authorizers in the Grades 
GS-5 and GS-6 levels. 

6. There is required knowledge of much of the Regulations Nos. * 

1000 through 2221, all of them from 2500 through 2707, and likewise 
3000 through 3513. The pertinent manuals are M2-2, M8-3, M8-4, 
M8-5, M8-6, M8-7 and M8-8. The adjudicating of National Service Life 


Insurance Claims is a continuing process in that there are in excess of - 
83,000 running awards to designated beneficiaries, many of which are « 
to be reconsidered and reauthorized upon the death of the initial or « 


principal beneficiary. There are restricted types of beneficiaries under 

certain enactments and unrestricted under other laws. Frequently, there 

are involved cases where both National Service Life Insurance and 

Servicemen's Indemnity are involved. The payment of NSLI dividends 

for 1948 and 1950 are likewise the responsibility of the Claims Service 4 
in the cases where the veteran is deceased. There is required thorough « 
knowledge of the laws of twelve States and the Territory of Alaska over 


which we have jurisdiction in matters pertaining to domestic relations 
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as they involve compensation, pension and insurance claims. 

7. Through actual experience it has been determined that a mini- 
mum training period of 90 days would be required for an Adjudicator GS-9 
in the Regional Office to become competent and proficient in Death Claims 
adjudications. At the GS-11 level (Authorizer as compared to Attorney 
Reviewer) with the complete cooperation of subordinates who would prac- 
tically be required to train him, a period of six months would generally 
be necessary before the employee could render complete and satisfactory 
service. 

8. The position here under consideration, occupied by Mr. Schroeder 
as Section Chief, Dependents and Beneficiaries Claims Division, requires 
the assignment of an employee not only fully informed with all features of 
operations of the Service but also a thorough knowledge of the regulations 
and laws involved. In addition, there is a continuous training problem. 
On his own responsibility the Section Chief frequently resolves issues 
which are disputed or in conflict. He supervises a Unit of six Attorney 
Reviewers and 18 Adjudicators, is responsible for the planning of the 
operations within his Section, is required to make determinations and 
recommendations as to personnel problems. Summarizing, his knowledge 
of the laws and regulations and of the work must be of the extent that this 
is readily acknowledged by subordinates and in addition thereto, his daily 
routine assignments require a high degree of administrative ability. 

9. From the personnel file of Mr. Drown it is observed that except 
for the years 1943 to 1944, when he was an Adjudicator, his experience 
within this Administration has been almost entirely as a Rating Specialist 
in a Regional Office. Such assignment would not even to a very limited 
extent require that he be informed or thoroughly conversant with death 
claims laws and regulations and District Office operations. From the 
standpoint of administrative experience it is shown that as late as October 
27, 1948, he was not considered qualified for the position of Assistant 
Adjudication Officer which required substantial administrative or super- 
visory experience of a high order. This determination was made after 
his previous experience for the position of supervisor of grain wares or 
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grain investigator had been recognized, butthis experience was repre- 
sentative of the level of approximately the GS-5 level. 

10. There are in this Service temporary appointments in the 
Grades GS-11, Attorney Reviewers. While the supervisory responsibility 
of this position is limited, the requirements as to the knowledge of the 
laws and the regulations and their application are such that again there 
is nothing in the record of Mr. Drown which would qualify even for the 
position of GS-9 Adjudicator in the Claims Service because of reduction 
in force procedures, in that a period of training would be required which 
under ordinary circumstances would seriously interfere with our opera- 
tions. However, this Service will be training additional GS-9 Adjudicators 
and Mr. Drown would be entirely acceptable in this capacity. 

H. E. McDONALD 


Encl. 1 May 19, 1952 
| 2008-M 


TO: Field Personnel Officer 

Since Civil Service regulations require, that in order for an employee 
effected by R.I. F. to be qualified for reassignment to a position held by 
another employee in the TA retention category, he must have the knowledge, 
skills, techniques, and ability required in the position and be capable of 
assuming and performing acceptably, the duties thereof without training 

in the basic fundamentals of the position, the memoranda of May 5, 1952 

by the Chief, Claims Division, is concurred in. 


CHAS. G. BECK 
Manager, District Office 


kt 
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60 | Filed June 18, 1956] Exhibit 8 to Cross Motion 


PERSONAL AND CONFIDENTIAL 
December 11, 1952 
Mr. Glenn F. Drown 
0830 Pleasant Avenue 
Minneapolis, Minnesota 
Dear Mr. Drown: 

Attached hereto is the report of findings based on the investigation 
of your reduction in force appeal to this office, together with a copy of the 
hearing held in connection with your appeal. 

As indicated in the attached report, it is the Commission's judgment 
after a careful review of all the evidence and facts obtained in your case 
that the agency action should be sustained. 

In the event you are not satisfied with this decision, it is your 
privilege as stated in the findings to appeal to the United States Civil 
Service Commission, Washington 25, D.C. If such appeal is made it 
should be submitted through this office within seven days after the receipt 
of this notice of decision. 

Very truly yours, 


N. J. OGANOVIC 
Regional Director 


Enclosures 


December 9, 1952 
UNITED STATES CIVIL SERVICE COMMISSION 
EIGHTH UNITED STATES CIVIL SERVICE REGION 
OFFICE OF THE DIRECTOR 
ST. PAUL 1, MINNESOTA 


APPEAL OF GLENN F. DROWN 


UNDER SECTION 12 OF THE VETERAN'S PREFERENCE ACT 
OF 1944 


BACKGROUND INFORMATION 
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By letter dated May 5, 1952 Mr. Drown filed an appeal with the 8th 


U.S. Civil Service Region from a reduction in force action proposing to 


separate him on May 31, 1952 from his position of Rating Specialist 
(Occupational) GS-12 Adjudications Division, Veterans Administration 
Regional Office, Fort Snelling, Minnesota. The reduction in force 
notice was dated April 29, 1952. On May 9th, Mr. Drown was offered a 
reassignment to the position of Adjudicator GS-9, Dependents and Bene- 
ficiaries Claims Division of the Veterans Administration District Office 
at Fort Snelling in lieu of reduction in force. Mr. Drown accepted the 
offer of reassignment subject to his appeal rights. Mr. Drown was 
properly reached for reduction in force and raised no issue on that point. 
At the time he received his reduction in force notice, Mr. Drown was in 
retention subgroup PA-1. 

The basis of Mr. Drown's appeal is: 

(1) That there are positions of higher grade (than GS-9) available 

in the Dependents and Beneficiaries Claims Division. 

(2) That there are positions available on the Rating Board in 

the Claims Service, which he is qualified to perform. 

(3) That other positions have been filled and are being filled 

and held by temporary employees. 

An investigation was conducted by the Commission in connection 
with Mr. Drown's appeal. He requested a hearing before the Commission 
and such hearing was held on November 7, 1952. 

Mr. Drown has the following employment history: 

He started working for the Veterans Administration Regional Office 
as an Adjudicator P-2 in December, 1943. On December 18, 1944, he 
was promoted to Rating Specialist (Claims) P-4. On November 14, 

1945, his job title was changed to Rating Specialist (Occupational). He 
was promoted to Rating Specialist (Occupational) P-5 on April 1, 1946. 
Mr. Drown held that position until his reassignment to Adjudicator in the 
Dependents and Beneficiaries Claims Division effective June 1, 1952. 
Prior to this reassignment in June, 1952, all of Mr. Drown's Veterans 


Administration experience was with the Regional Office. He worked 
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approximately 15 years for the Minnesota Railroad and Warehouse Com- 
mission until he started to work for the Veterans Administration in 1943. 
62 His positions with the Railroad and Warehouse Commission included 
Investigator, Grain Weigher and Supervisor of Grain Weighers. Mr. 
Drown also served as Service Officer for approximately 15 years with a 
Veterans of Foreign Wars Post and he also served as a Service Officer 
for an American Legion Post for a short period. He is an attorney and 
was admitted to the Minnesota Bar in 1926. He had some part time 
private law practice while he was working for the Minnesota Railroad and 
Warehouse Commission. 

It is admitted by the Veterans Administration Field Personnel 
Officer that the Appellant meets the minimum qualifications for the posi- 
tions of Attorney Reviewer GS-11 and Chief of Section GS-12 in the 
Dependents and Beneficiaries Claims Division, Claims Service, District 
Office, Veterans Administration, Fort Snelling. These positions are 
held by persons in lower retention subgroups. Mr. A. J. Schroeder, who 
is occupying the position of Chief of Section GS-12, is in retention sub- 
group TA-1, as are several Attorney Reviewers GS-11. Mr. H. E. 
McDonald, Director of Claims Service, objects to the reassignment of 
the Appellant to any of these positions on the grounds that such reassign- 
ment would result in an undue interruption of the work program. There 
are Table of Organization vacancies in grades above GS-9 in the Claims 
Service, which the Appellant is qualified to fill, but the Agency did not 
choose to reassign him to any of such vacancies. 

ANALYSIS 

Whether or not an agency fills any or all of its vacancies is en- 
tirely within its discretion. The Commission does not have the authority 
to tell any agency what vacancies to fill or how many vacancies it should 
fill. Neither does the Commission have authority to tell an agency how 
it should fill those vacancies, i.e., by reassignment, promotion, trans- 
fer or reinstatement. 

An employee affected by reduction in force has certain reassign- 
ment rights to positions for which he is qualified and which are held by 
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employees with lower retention rights. However, such employee has no 
right to insist that the agency reassign him to positions which are carried 
as vacancies. Thus, the Appellant would have no right to vacancies which 
existed on the Pension Board in the Claims Service. 

The Commission finds that Mr. Drown meets the competitive stand- 
ards, that is, Probational Examination Specification 963, Revision 3 
(VA Manual M5-3, Chapter 60), for Chief of Section GS-12 and Attorney 
Reviewer GS-11. The sole question to be decided is whether there would 
be an undue interruption of the work program if Mr. Drown were to be 
assigned to either of these two positions. 

63 It is Mr. McDonald's contention and therefore, the Agency's con- 
tention, that it would take at least six months to train Mr. Drown for the 
position of Attorney Reviewer and up to one year for the position of Chief 
of Section. The question of the Appellant's filling the position of Attorney 
Reviewer without an undue interruption of the work activity will be dis- 
cussed first. If it is found that there would be such an interruption if 
Mr. Drown were assigned to the Grade 11 position, then of necessity the 
same decision would apply to the Grade 12 position since it is in the 
same line of work, but at a higher and more responsible level. 

It should be pointed out that while Mr. Drown was working as an 
Adjudicator and Rating Specialist, he was working primarily with live 
claims, i.e., claims of living veterans, whereas the work in the Depend- 
ents and Beneficiaries Claims Division (hereinafter referred to as the 
Claims Division), deals almost entirely with death claims, i.e., claims 
which accrue to widows, beneficiaries, etc., upon a veteran's death. 

It is admitted that Mr. Drown has had some death claims experience 
during the period of 1944-1946, when both live and death claims were 
handled by the Regional Office. In 1946 the processing of death claims 
was transferred to the Branch Offices. According to the record, the 
death claims during the period of 1944-1946 amounted to 5% of the case 
load or two to three cases per week. 

It is the Agency's contention that Mr. Drown's experience in 
handling death claims during the period of 1944-1946 was not adequate 
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to fully qualify him for the Attorney Reviewer position for the following 


reasons: 

(1) Mr. Drown's experience with death claims was limited to a 

very few cases. 

(2) Mr. Drown had very little, if any, experience in the handling 

of death claims based on the National Service Life Insurance since 

such claims did not enter into the picture to any extent until 1946. 

These claims constitute a substantial portion of the workload in the 

Claims Division. 

(3) Mr. Drown had no experience with indemnity insurance claims 

since these claims did not originate until after the start of the 

Korean War. 

(4) Because of the large volume of death claims handled by the 

Claims Division, its methods and procedures in processing death 

claims are vastly different from those that had been used by the 

Regional Office. 

Mr. Drown claims that his background of training in law and prac- 
tice of law, and his experience in the handling of some death claims in 
the Regional Office plus his eight years experience with the Veterans 
Administration gives him a sufficient background, so that it would not 
take him more than 30 days to become fully proficient in that position. 

There is a divergence of opinion regarding the length of training 
necessary for Mr. Drown to become a fully qualified Attorney Reviewer. 
Generally speaking, those witnesses working in the Regional Office indi- 
cated that Mr. Drown was qualified for the position, but did not in every 
case indicate how much training Mr. Drown needed in order to perform 
the work of an Attorney Reviewer without an undue interruption of the 
work program. Mr. Sheflo, Chairman of a Rating Board in the Regional 
Office, thought it would take the Appellant two or three months to learn 
the job completely. Mr. Calliguiri, an Adjudicator in the Regional 
Office, felt that the Appellant could learn the job completely within one 
month. Mr. Anderson, also a Regional Office Adjudicator, thought that it 
would take Mr. Drown two months to become a competent Attorney 
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Reviewer. Representatives of Service Organizations such as the Ameri- 
can Legion, Veterans of Foreign Wars and Disabled American Veterans 
felt that Mr. Drown should be able to qualify for the Attorney Reviewer 
position without much training. 

The witnesses contacted in the Claims Division -- Mr. McDonald; 
Mr. Carpenter, Chief of the Claims Division; and Mr. Holland, Attorney 
Reviewer -- indicated that it would take at least six months of training 
before Mr. Drown would be fully qualified. 

The nearest case in point to the instant case is that of Ray Des 
Jardins, Attorney Reviewer. Mr. Des Jardins had been an Authorizer 
P-4 in the Regional Office from October 1947 to June 1949. During 
practically this entire period Mr. Des Jardins acted as a Rating Specialist 
in both the Legal and Occupational fields. As a result of a reduction in 
force, he was reassigned to the position of Attorney Reviewer in the 
Claims Division. Mr. Des Jardins indicated that it was one year before he 
became an efficient Attorney Reviewer. He further indicated that had it 
not been for his spending nights and weekends studying and receiving 
help and cooperation from the Adjudicators he was supervising, it would 
have taken him a longer period to learn the job completely. 

In determining the question at issue, the Commission has consid- 
ered all the requirements and duties of the position and then considered 
whether the Appellant met all of these requirements in such a manner 
that he would be able to render satisfactory performance without undue 
interruption to the activity. It is not enough that the Appellant is quali- 
fied for the position. He must be fully qualified so that he can perform the 
duties of the position without undue interruption. Under the Civil Service 
regulations, the Agency is not required to reassign a person who has 
only the minimum qualifications for the position in question. The Agency 
can insist that the qualified employee be qualified to such an extent that 
he can perform the duties of the position without any lengthy training. 

In any change of assignments, the newly assigned person has to have a 
brief period of orientation sufficient to become acquainted with the current 


65 work in process. Beyond this there would not have to be any period of 
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special training for a fully qualified employee. It is our opinion that be- 


fore we recommend the displacement of an employee, where the Agency 


claims that there would be an undue interruption of the work program, 
the individual displacing him should have sufficient skill and ability to 
make him as interchangeable with the incumbent of the position as if he 
occupied a position in the same competitive level. It is our opinion, 
therefore, that there would be an undue interruption of the work activity 
if Mr. Drown were assigned to the position of Attorney Reviewer, GS-11, 
since the work involves the supervision of technical functions, including 
the dispensation of government funds. This in turn requires familiarity 
with a large number of regulations which the Appellant had no, or very 
little, occasion to use on his previous assignment. Of necessity, it must 
follow that there likewise would be an undue interruption if Mr. Drown 
were assigned to Chief of Section, GS-12. 

No further consideration can be given your case by this office. If 
you have new and material information or if you believe that the decision 
of this office is not proper on the basis of the facts presented, you may 
appeal to the U.S. Civil Service Commission, Washington 25, D.C. Any 
such further appeal must be submitted through this office within seven 
(7) days from the receipt of this notice. The file will be forwarded 
promptly by this office to the Civil Service Commission, Washington 25, 
D.C., for final decision. Any subsequent correspondence should be with 
that office. 


/s/N. J. Oganovic 
Regional Director 





[Filed June 18, 1956] Exhibit 9 to Cross Motion 


Appeal to Civil Service -- Washington, D.C. 


I 

My appeal is based on the fact there were two positions of Grade 
12 open in the District Office on the Rating Board, which is the same 
work I had been doing in the Regional Office. The only difference being 
that the Regional office handles claims of live veterans and the District 
Office handles benefits for the dependents of deceased veterans. Until 
June 1946 the Regional Office handled all types of claims, both of live 
veterans and Death claims. There has been no change in basic law. 
The basic law for compensation in Death claims is P.L. #2, enacted 
3-20-33 and for Death pension P. L. 484 enacted 6-28-34. Compensa- 
tion refers to disease or injury due to military service and pension refers 
to disease or injury not due to service, but because he served in military 
service. I could have filled this position without a minutes training. The 


two offices are within 100 feet of each other. 
Il. 


There was a position open as Grade 12 Section Chief. Evidence 
introduced at the hearing of November 7, 1952 and that secured by the 
Civil Service investigators prior to the hearing showed conclusively 


I had sufficent supervisory experience to fill this position. 
I. 


There were four positions open being filled by promotion under 
the Whitten rider and thus temporary, namely Grade 11, Attorney Re- 


viewer. My experience qualified me to fill one of these positions. 
IV. 


If Civil Service is a Merit System in fact, then I should not have 
been reduced in grade, but given one of the Grade 12 positions on the 
rating Board for which I am well qualified, whereas the men since 


promoted are in the process of training. This should have been done 
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without resort to veterans preference. 
V. 


Under the Sailors and Soldiers act of 1912 herewith quoted: 
* cd * aK * * 


I hold that I was entitled to be given a job that was open of equal 
rank and salary to which I was qualified and Mr. H. E. McDonald, 
Director of Death Claims admitted at the hearing that I was qualified 
for the position on his Death Claims rating Board, but that he was 
saving these jobs for his own people. 

I came to work in December 1943 and thus acquired rights under 
the Sailors and Soldiers act of 1912 which was not repealed by P.L. 
359 of 1944 as the savings clause of this law preserved any rights 
previously acquired. In the case of Nathaniel H. Laden vs. Harry J. 
Crosson et al Civil Action 13263, United States District Court, Eastern 
District of Pennsylvania, the Judge held that the Veterans preference 
act of 1912 had not been repealed. This decision was made in 1952. 

Mr. McDonald has knowingly violated the 1912 law and the 
penalty provisions should be enacted as to him. 


Facts and Review of evidence. 
is 


Iam an attorney at Law, admitted to practice law in the State of 
Minnesota June 23, 1926 and admitted to practice of Law in the U.S. 
District Court of Minnesota on May 6, 1933. I practiced law in partner- 
ship with Russell Smith and also was with the Railroad and Warehouse 
Commission of the State of Minnesota until I went to work for the 
Veterans administration in December 1943. I served in World War I 
from 5-10-18, released from active duty 12-26-18 and honorably dis- 
charged 9-30-21 from the U.S. Naval Reserves Aviation Riggor 2C. 

Il. 

I started with the V.A. as an adjudicator P&S2 and was promoted 

to P&S4 on the Rating Board in December 1944. While an adjudicator, 
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I acted as an authorizor during the PL. 312 and PL 313 review of all 
live and Death cases in June, July, August and September of 1944. 
Authorizor is the same as Attorney Reviewer in Death claims On 
4-1-46 Rating Board classification was raised to P&S5. I first went 
on the Board as legal and later when there was a shortage of Occupa- 
tional members, I was able to qualify and changed over to Occupational. 
I was made chairman of a Rating Board almost immediately after quali- 
fying and remained as chairman until the RI F in April 1952. I believe 
the reason I was promoted so rapidly was because I was Service Officer 
for 15 or 20 years for Ballentine Post #246 V.F.W., servicing Veterans 
and widow's claims and was well acquainted with the Veteran laws of 
entitlement. Mr. N.E. Whiting, the then Adjudication Officer, told 
me that of all the new personnel he hired then, that I knew as much 
of their laws and regulations as many of his older employees. 

Il. 

The District offices of Seattle, St. Paul and Chicago were con- 
solidated in St. Paul in February 1952. Mr. H. E. McDonald, Director 
of Claims in the Chicago office was made Director of Claims of the 
consolidated office in St. Paul. All the people did not move to St. Paul, 
so that left vacancies in the organization previously mentioned. 

IV. 

On April 29, 1952 I received a reduction in force letter in the 
Regional Office. I had heard that there were vacancies in the District 
Office and went over to interview Mr. H. C. McDonald, Director of 
claims. He told me that he had two vacancies on his rating board and 
that Mr. Schroeder a Section Chief also a grade 12 was temporary under 
the Whitten Rider, also four Attorney Reviewers Grade 11 were temporary 
under the Whitten Rider. He told me that he had on his desk a memo- 
randum from Mr. Pittenger, Chief of Personnel showing I met the 
minimum qualifications for these positions, but that he was dis- 
qualifying me as not qualified for the position of Section Chief as I 
had no supervisory experience and that I would not qualify as Attorney 
Reviewer as the work had changed so much since I had handled death 
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claims. He stated that Civil Service could not force him to fill the 
two vacancies on the rating board, and that I could come over as an 
adjudicator Grade 9 and if I appealed and won I would be as welcome 
as the Flowers in May. 

He further stated and repeated several times that he was saving 
these positions for his own boys. 

I went over to Civil Service and reported my conversation to 
Mr. Miller in charge of R.I. F. and he told me that if Mr. McDonald 
filled the position within one year the job would be mine. He also 
cited another case in another division he was watching. 

VI. 

Mr. Mc Donald cannot claim he did not need to fill the position 
as Eugene Daley a Grade 11 Attorney Reviewer was assigned to the 
rating Board from October 4, 1951 to June 4, 1952. The file contains 
a record of ratings he signed and an investigation would show he worked 
on the Rating Board during this time, although there is no record in 
his personnel folder. After I came into Death Claims, Mc Donald 
relieved Daley of his assignment and then alternated the various at- 
torney reviewers until in August 1952, when he shifted Jay Coulter 
from Section Chief Grade 12 to the rating Board Grade 12 and promoted 
Joseph Morper from Attorney Reviewer to the Rating Board. This was 
made official on October 26, 1952. A copy of the reorganization is in 
file. On January 5, 1953, also within the year, George Dennis an 
Attorney Reviewer was promoted to the Rating Board. All these people 
need a lot of training for these positions on the Rating Board, whereas 
I am fully qualified and do not need a minutes training which was admitted 
by Mr. Mc Donald at the hearing on November 7, 1952. 

vil. 

Before accepting the reduction to Grade 9 adjudicator, Mr. Pittenger, 
Chief of Personnel for both the Regional Office and the District Office, 
assured me that the acceptance would in no way whatsoever effect any 
of my rights under Civil Service, if I accepted subject to my appeal 


rights. If this assurance had not been given, I would have left Government 





69 


34 


service, as the reassignment was not adequate. 
Vil. 

Mr. Clarence N. Sheflo, also on the Rating Board with me, 
thought he was to be affected by the R.I. F. and Mr. John Anderson, 
Authorizor with 22 years service was affected by the same R.I.F. and 
is now reduced from Grade 11 to Grade 9. Both these men interviewed 
Mr. Mc Donald and were told by him that he was holding those positions 
for his own people. Their statements are on file. 

IX. 

There are ample statements on file showing a great deal more 
supervision in the Grain Department of the Railroad and Warehouse 
Commission than is used in the Death Claims Section. 

X. 

The hearing on November 7th was held with a stenographer present 
and also with a recording machine. A copy of the hearing and decision 
has been furnished me. The hearing is a jumbled mess and should have 
been perfect. I request the Commission in Washington to secure the 
discs from St. Paul and replay them. Mr. Oganovic assured me in 
his letter tha the discs would be saved for my appeal to Washington. 

XI. 

No evidence has been taken under oath as it should have been. 

This statement is being sworn to. 
XII. 

Iam going through to make the corrections in the typewritten copy 

of the hearing, which will be sent later. 
Xi. 

Please answer, how a man can be qualified, a position open, with 
a record of good work and ability to get along with other people and not 
get the job, but have to take a reduction. 


/s/ Glenn F. Drown 
Subscribed and sworn to before me this 13th day of February, 


1953. 
/s/ V. M. Sanderson 


“4 
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[Filed June 18, 1956] Exhibit 10 to Cross Motion 


June 18, 1953 


Mr. Glenn F. Drown 
2553 Aldrich Avenue South 
Minneapolis, Minnesota 


Dear Mr. Drown: 

Reference is made to your appeal from the decision of the Eighth 
U. S. Civil Service Region relative to your separation through reduction 
in force procedures from the position of Rating Specialist (Occupational), 
GS-12, Veterans Administration, Ft. Snelling Regional Office. 

The Board of Appeals and Review has made a careful study of 
your case. On the basis of the facts contained in the record it has 
been learned you were correctly listed on the retention register and 
properly reached for reduction in force action, inasmuch as no em- 
ployee in your competitive area and level with less retention rights 
was retained in preference to you. In lieu of separation from the ser- 
vice, you were offered and accepted, subject to appeal, reassignment 
to the psoition of Adjudicator, GS-9, Dependents and Beneficiaries 
Claims Division, Veterans Administration, Fort Snelling District Office. 

It is your contention that you should have been offered reassign- 
ment to either the position of Attorney Reviewer, GS-11, or the position 
of Chief of Section, GS-12, both of which are in the Dependents and 
Beneficiaries Claims Division, Claims Service, Veterans Administration, 
Fort Snelling District Office. Your qualifications have been carefully 
examined in the light of the duties of and the requirements for these 
two positions. However, based upon a review of all the facts of record, 
it has been determined that there would be an undue interuption to the 
work activity if you were reassigned to either of these two positions. 
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Consequently, the agency was not required under the regulations to 
reassign you to either of these positions. 

In the absence of a finding that there were any other continuing 
positions higher than GS-9 to which you were entitled in view of your 
retention standing and qualifications, your reassignment to a GS-9 
position in lieu of separation from the service must be considered a 
reasonable one. 

Since this study of your case by the Board of Appeals and Review 

has failed to find any violation by the employing agency of your 
rights under the Commission's Retention Preference Regulations in ef- 
fecting your reduction in force, the action of the agency affected in your 
case has been affirmed. 


Sincerely yours, 


/s/ John H. Blann, Chairman 
Board of Appeals and Review 


cc: Mr. John W. Burris 
Acting National Director of Employment 
Disabled American Veterans 
1701 - 18th Street, N. W. 
Washington 9, D. C. 


: Mr. Luther C. Steward, Jr. 
National Federation of Federal Employees 
1729 GSt., N. W. 
Washington 6, D. C. 


cc: Mr. F. R. Kerr 
Assistant Administrator for Personnel 
Veterans Administration 
Washington, D. C. 


: District Manager 
Veterans Administration District Office 
Fort Snelling 
St. Paul 11, Minnesota 


cc: Eighth Region 
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July 27, 1953 


Mr. Glen F. Drown 
Attorney at Law 

9830 Pleasant Avenue 
Minneapolis, Minnesota 


Dear Mr. Drown: 


As requested in your letter of July 15, 1953, we are enclosing a 
copy of the Board's decision of June 18, 1953 on your reduction-in- 
force appeal. The original of that letter, which has not been returned 
to this office, was mailed to you at the address given to us by a repre- 
sentative of the Disabled American Veterans, who advised us you 
desired to be represented by that organization in connection with your 
appeal. 

In your letter of July 15, 1953, you mention the fact that there 
were two vacancies on the Rating Board in the Veterans Administration 
Fort Snelling District Office at the time the reduction-in-force action 
which effected you was taken by the Veterans Administration Fort 
Snelling Regional Office. It appears to be your contention that you 
should have been offered reassignment to one of these two vacant 
positions in lieu of the offer of reassignment, which you accepted, to 
the position of Adjudicator, GS-9. 

Under the Commission's Retention Preference Regulations, it is 
required under certain conditions that individuals be considered for 
possible reassignment to other continuing positions held by employees 
with lower retention standing. However, under these same regulations, 
an agency is not required to fill a vacant position, nor is any agency 
prohibited from taking such administrative action. Since you have no 
right of reassignment to a vacant position, the failure of the agency 


to reassign you to one of the two vacant positions in question did not 
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constitute any violation of your rights under the Commission's Reten- 
tion Preference Regulations and, therefore, may not be used as a basis 
for disapproving the reduction-in-force action which the agency effected 
in your case. 

Sincerely yours, 

/s/ John E. Blann, Chairman 

Board of Appeals and Review 
Enclosure: 8281 


cc: Ninth Region 
cc: Honorable Walter H. Judd 


[Filed June 18, 1956] Exhibit 13 to Cross Motion 


GLENN F. DROWN 
Attorney at Law 
9830 Pleasant Avenue 
Minneapolis 29, Minn. 


January 30, 1954. 


U. S. Civil Service Commission, 
New Federal Building, 
St. Louis, Mo. 


Gentlemen: 

Iam an employee at the Veterans Administration, Ft. Snelling, 
Minn. 

I am writing to find out if the method used in breaking ties 
between employees is a Civil Service Regulation or is an Agency set 
up with the blessing of Civil Service. 

Where a veteran is concerned, they add the service time to the 
time in the V. A. to get the computation date. They give one point 
for a satisfactory efficiency rating, one point for every year of service 
and if a tie exists they break it down to 1/2 point for six months. If a 
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tie exists at this point, they do not go to the computation date which 
would give credit for all of the service the employee is entitled to, but 
go back to the starting date with the V. A. This method enables them 
to throw out anywhere from one day to five months and thirty days 
of service, depending on the cut off date for an RIF. I have been en- 
volved in an RIF in the past and am vitally interested in knowing the 
answer. 
Thanking you for your prompt reply, I am, 
Yours very truly, 
/s/ Glenn F. Drown 


[Filed June 18, 1956] Exhibit 14 to Cross Motion 


February 4, 1954 


Mr. Glenn F. Drown 
Attorney at Law 
5830 Pleasant Avenue 


Minneapolis 19, Minn. 


Dear Mr. Drown: 

In reply to your letter of January 30, 1954 half years of service 
will be used in breaking ties in retention standing, but any ties still 
remaining will be decided administratively by the agency. Thus, the 
method used by the Veterans Administration in deciding ties where the 
length of service involved is less than six months is permissible under 
the retention preference regulations. All agencies do not resolve ties 
in the same manner as the Veterans Administration, but their regula- 
tions make this an administrative matter to be decided by each individual 
agency or department. The matter of resolving ties in retention standing 
is covered by Commission Regulation 20. 4(e). 

Very truly yours, 


By: William P. Berzak B. M. SNODDY, REGIONAL 
Regional Appeals Officer DIREC TOR 
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[Filed June 18, 1956] Exhibit 15 to Cross Motion 


RETENTION REGISTER 


Competitive Area: VA Regional Office 
Competitive Level:, Rating Specialist (Occupational) GS-12 


GROUP A 
Sub-group PA-1 Retention credits 
Kaercher, C. B. 32 1/2 
Hemp, Albert B. 30 
O'Connell, G. E. 14 
Galvin, Owne A. 11 1/2 
Levorsen, K. H. 8 1/2 (EOD 12-27-1943) 
Drown, Glenn F. 8 1/2 (EOD 12-29-1943) 
[Filed June 18, 1956] Exhibit 17 to Cross Motion 


GLENN F. DROWN 

Attorney at Law 

5830 Pleasant Ave. 
Minneapolis, Minnesota 


May 15, 1952. 


Mr. E. L. Pittenger, 
Field Personnel Officer, 
Veterans Administration 
Ft. Snelling, Minn. 
Dear Sir: 

I am hereby accepting your offer of May 13th of reassignment to 
Adjudicator GS-(9). The acceptance will in no way prejudice my appeal 
to Civil Service for a more equitable assignment. 

Yours very truly, 
/s/ Glenn F. Drown 


(* 





[Filed June 18, 1956] Exhibit 19 to Cross Motion 


REDUCTION IN FORCE 
RETENTION REGISTER 


April 18, 1952 


Competitive Area: VA District Office, Fort Snelling, Minn. 
Competitive Level: Adjudicator, GS-11 


Group A. 
Sub-Group PA-1 
Daly, Eugene P. 
Dennis, George R. 
Des Jardins, R. V. 


Sub-Group TA-1 
Feyereisen, E. A. 10 1/2 


Liss, Paul P. 91/2 
Holland, Martin C. 9 

Novak, Sidney 8 1/2 
Kahn, Milton L. 1472 


[Filed June 18, 1956] Exhibit 20 to Cross Motion 


REDUCTION IN FORCE 
RETENTION REGISTER 


April 18, 1952 
Competitive Area: VA District Office, Fort Snelling, Minn. 
Competitive Level: Adjudicator, GS-12 
Group A 
Sub-Group PA-1 
Debow, Charles R. 
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Darling, Frank A. 33 
Coulter, Jay D. 29 
Johnson, Ernest M. 23 1/2 
Westermeyer, J. J. 16 


Sub-Group TA-1 
Schroeder, A. J. 15 


[Filed June 18, 1956] Exhibit 26 to Cross Motion 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GLENN F. DROWN, 


) 
Plaintiff 
Vv. ) Civil Action No. 3898-55 
H. V. HIGLEY, et al., 
Defendants. ) 


STIPULATION 


It is stipulated by and between the parties, through their respective 
counsel, that the computation of the length of time spent in active service 
in the Armed Forces of the United States and in the employ of the United 


States Government is as follows for the persons named below: 


Entered Entered Total As 
Military Dis- Federal Em- Of April 
Name Service charged ployment 18, 1952 


Glenn F. Drown 5-1-18 12-25-18 12-29-43 S8yrs. 11 mo. 13 days 
K. H. Levorsen 12-9-42 4-12-43 12-27-43 8yrs. 7 mo. 24 day. 


/s/ Herbert S. Thatcher 


/s/ Donald M. Murtha, 
431 Tower Building, 
Washington 5, D.C., 
Counsel for Plaintiff. 


For the United States Attorney, 


Attorney for Defendants. 
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AFFIDAVIT 
STATE OF MINNESOTA) 
COUNTY OF eeeneei ai 

Glen F. Drown, being sworn, makes the following statement: 

I reside at 5830 Pleasant Avenue, Minneapolis, Minnesota. Iam 
the plaintiff in Civil Action No. 3898-55 now pending in the United States 
District Court for the District of Columbia. 

About July 15, 1953, I was advised that the Civil Service Com- 
mission in Washington, D.C., had on June 18, 1953, rendered an adverse 
decision on my appeal under Sections 12 and 14 of the Veterans Preference 
Act from certain actions of the Veterans Administration, St. Paul, Minne- 
sota, affecting my employment with that agency. 

From the moment of learning of this decision and continuously ever 
Since, I have been actively engaged in contesting this decision. 

I first consulted with Attorney Russell Smith, First National Soo 
Line Building, Minneapolis, Minnesota. This field of law was new to 
him and after many conferences with him and on the basis of his re- 
search he filed an action on my behalf in the United States District 
Court for the District of Minnesota. Several extensive memoranda of 
law were filed by my attorney opposing motions to dismiss, the com- 
plaint was amended, and finally the case was dismissed May 14, 1954, 

on jurisdictional grounds. 

Following the dismissal of my case, I immediately began intensive 
search to find an attorney in Washington, D.C., to represent me. I 
first discussed this problem with the officials of the Veterans' organi- 
zations to which I belong and on June 28, 1954, Mr. Edward Nelson, 
National District Claims Officer, St. Paul, Minnesota, Veterans of 
Foreign Wars, wrote to the legal consultant of that organization in 
Washington, D.C., asking for an attorney in Washington familiar with 
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this type of case (Attachment #1). On August 5, 1954, Mr. Nelson had 
a reply from Mr. MacElroy of the National Office of the V. F. W., asking 
if he were still interested in securing an attorney (Attachment #2). 
Mr. Nelson then contacted me and replied on August 24, 1954, repeating 
his request for an attorney to represent me (Attachment #3). 

A few days later I heard from an attorney, John P. Witsil, Washing- 
ton, D.C., and we carried on correspondence (Attachment #4) during 
September and October, 1954. We were not, however, able to arrive 
at a basis upon which he would handle the case. I thereupon sought 
through every source that was available to me to find an attorney in 
Washington. For example, I wrote to James E. Van Sant, Past Com- 
mander of the V. F. W. and now Representative from Pennsylvania, 
Bernard Kearney, Past Commander of V. F. W. and now Representative 
from New York. They were unable to help me. I also wrote to Hon. 
August H. Andresen, Representative from Minnesota (Attachments #5 
and #6), but without results. 

Finally, I wrote to the Federal Bar Association January 23, 1955 
(Attachments #7 and #8). They referred me to the District of Columbia 
Bar Association. I wrote to that Association February 6, 1955 (Attach- 
ment #9) but received no answer. In addition, I sent a letter to Jerry 
Klutz, a correspondent in Washington, D.C., who is a specialist in 
the field of Federal Government Personnel (Attachment #10) on January 
23, 1955. He stated he did not recommend attorneys but suggested some 

names of attorneys active in this field. I then corresponded with 
Philip P. Marenberg, attorney in Washington, but in a letter dated 
March 9, 1955, he stated he was unable to give consideration to my 
case for at least six months (Attachment #11). After this I wrote to 
Mr. Herbert S. Thatcher on April 10, 1955, and in May 1955 he agreed 
to undertake an investigation. Whereupon, after extensive research and 
correspondence relative to the facts as well as to fees, an action was 
filed in the United States District Court on my behalf by Mr. Thatcher 
and Mr. Donald M. Murtha on September 2, 1955. 
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I have always believed that the proceedings under which I was 
separated and under which I was denied my reassignment rights were 
contrary to the laws protecting veterans' rights, and I have constantly 
and continuously sought by every means available to me to secure a 
determination of my rights in the courts. 
/s/ Glenn F. Drown 


Subscribed and sworn to before me, a Notary Public in and for 
the County of Hennepin and State of Minnesota, this 9th day of May, 1956. 
/s/ V. M. Sanderson 
My commission expires September 14, 1957. 


[Filed June 21, 1956] ATTACHMENT #1 to Affidavit 


June 28, 1954 


Mr. J. Robert Conroy 
Legal Consultant 
Veterans of Foreign Wars 
610 Wire Building 
Washington, D.C. 


Dear Comrade Conroy: 

An employee at the Veterans Administration District Office at 
Fort Snelling is involved in some legal matters pertaining to the Civil 
Service Preference Act, and inasmuch as the hearing on the issue 
must be held in Washington, he desires to obtain legal council to repre- 
sent him, and has asked me for information, as well as the recommen- 
dation of some attorney whom he may ask to handle these matters for 
him. 

The issue now is involved in the Federal Courts, and it is pre- 
sumably not one of the types of cases that your office in Washington 
would be in a position to represent. You may perhaps know of some 


attorney in the District of Columbia who has had more or less experience 
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in handling Civil Service suits, and would appreciate hearing from you 
as well as obtaining your recommendations. 

So as to familiarize you to some extent with the question that is 
involved, this enployee was formerly a GS 12, rating specialist, oc- 
cupational. He is an attorney at law, however, and in the process of 
a reduction in force in the Regional Office at Fort Snelling, it was 
necessary for him to seek reassignment and was assigned as a GS 9 
Adjudicator in the Fort Snelling District Office, in the Dependents 
and Beneficiaries Claims Office. The employee contends qualifications 
for a higher classification, and an appeal to the Civil Service Commission 
on that basis was held and denied. He later filed suit in the United 
States District Court, and from there on I am lost, except that he in- 
forms me that the trial must be held in Washington. 

Yours in comradeship, 
EDWARD NELSON 
National District Claims Officer 


[Filed June 21, 1956] ATTACHMENT #2 to Affidavit 


VETERANS OF FOREIGN WARS 
of the United States 


Kansas City, Missouri 


> August 1954 
Edward Nelson, 
National Claims Officer, VFW, 
c/o Veterans Administration, 
Dist. Office No. 8, 
Ft. Snelling, 
St. Paul 11, Minnesota. 
Dear Comrade Nelson: 

This will acknowledge the receipt of your letter which was for- 
warded to this office by Comrade J. Robert Conroy, and which con- 
cerned a suit filed in the U. S. District Court by a former GS-12, Rating 
Specialist, Occupational. 
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Due to the heavy workload here in this office, it was impossible for 
me to answer your letter before this time. However, if you are still 
interested in securing the help of an experienced attorney in this case, 
please contact this office and I will forward your letter to an attorney 
here in Washington , D. C. who is thoroughly familiar with civil service 
matters. 

Again regretting the delay in replying to your letter but trusting 
we may be of some help to you, I remain, 

Yours in comradeship, 


George L. MacElroy 
National Civil Service Officer 


by: W. S. Denson /s/ 


[Filed June 21, 1956] ATTACHMENT #8 to Affidavit 
August 24, 1954 


Mr. George L. MacElroy 
National Civil Service Officer 
Veterans of Foreign Wars 
610 Wire Building 
Washington, D.C. 


Dear Comrade MacElroy: 

I have your letter of August 5, 1954 which concerns the question 
of a Veterans Administration employee obtaining the services of an 
attorney experienced in Civil Service matters. I have, since receiving 
your letter, contacted the employee involved and he is still very anxious 
to contact some attorney in Washington for the purpose of having repre- 
sentation. 

No doubt the attorney whom you have in mind would need to get 
in touch with the individual employee in order to obtain from him the 
particulars, so it is suggested that he contact Mr. Glenn Drown, whose 


address is 5830 Pleasant Avenue, Minneapolis 19, Minnesota. 
Yours in comradeship, 
EDWARD NELSON 
National District Claims Officer 


[Filed June 21, 1956] Attachment #4 to Affidavit 


¢ 


JOHN P. WITSIL 
Attorney at Law 

1420 New York Avenue, N._ W. 
Washington 5, D.C. 


August 30, 1954 


Mr. Glenn Drown 
5830 Pleasant Ave. 


Minneapolis 19, Minnesota 


Dear Mr. Drown: 

Mr. George L. MacElroy of the Washington office of the Veterans 
of Foreign Wars has advised this office that you are desirous of ob- 
taining local counsel for the purpose of pursuing your civil service 
problem before the courts. 

This is to advise that I will be most happy to hear from you in 
this matter and will await word from you concerning a full statement 
of the facts of the case and your desire to retain me to represent you. 

Sincerely, 
/s/ John P. Witsil 


[Filed June 21, 1956] Attachment #5 to Affidavit 


January 21, 1955. 
Hon. August H. Andresen, 
House of Representatives, 
Congress of the U. S. 
Washington, D.C. 


Dear Sir: 
I have not heard from you since January 9th 1954, so apparently 
you have not heard anything favorable from Mr. Higley. He is surrounded 
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by the same old bureaucrats and he would not get the story straight 


from them. 
. I must now take my case up in the Federal District Court in 
v Washington. I was wondering if you might be so kind as to supply me 
> with the name of an attorney in Washington who is familiar with Civil 


Service Laws. 
I know I am right and want to press it as far asIcan. I will 
appreciate your assistance. 


Sincerely yours, 


> 176 [Filed June 21, 1956] Attachment #6 to Affidavit 
ry CONGRESS OF THE UNITEDSTATES 
” HOUSE OF REPRESENTATIVES 


Washington, D. C. 


January 28, 1955 


. Mr. Glenn F. Drown 
x 5830 Pleasant Avenue 


Minneapolis 19, Minnesota 


Dear Mr. Drown: 


In reply to your letter of January 21, I regret to advise you that 
I do not know of any lawyer in Washington who might handle your case. 
> It seems to me, if you are going into Federal Court you should make 


sure, before spending a lot of money, that you have a good case 
under present regulations. Should I be able to locate an attorney in 
Washington who might handle your case, I will send his name to you. 

It might also be well for you to contact your own Congressman 
‘ who actually represents you in Washington. I do not take in any part 
>» of Minneapolis. 


Sincerely yours, 
/s/ Aug H. Andresen 
Member of Congress 


[filed June 21, 1956] Attachment #7 to Affidavit 


January 23, 1955 

Federal Bar Assn., 
Washington, D.C. 
Gentlemen: 

I wonder if you would be so kind as to send me the name or names 
of an attorney who is well versed in Civil Service Laws and Regulations. 

I have a case that must be taken up in Washington. 

Yours truly, 


[Filed June 21, 1956] Attachment #8 to Affidavit 


THE FEDERAL BAR ASSOCIATION 
Washington 6, D.C. 


January 29th, 1955 


Glenn F. Drown, Esquire 
3850 Pleasant Avenue 


Minneapolis 19, Minnesota 


Dear Mr. Drown: 

We have your request of January 23, 1955 for the name or names 
of an attorney who is well versed in Civil Service Laws and Regulations 
because of a case that must be taken up in Washington. 

We regret to advise that we do not maintain a record of the parti- 
cular fields of law in which our members who are in private practice 
specialize and believe that you might be able to obtain the information 
which you desire by writing to 

District of Columbia Bar Association 

Washington Building 

Washington, D.C. 
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We regret that we can not be of service, in this matter. 
Sincerely 
/s/ James F. de la Motte 


Executive Director 


[Filed June 21, 1956] Attachment #9 to Affidavit 


February 6, 1955. 
District of Columbia Bar Association, 
Washington Building, 
Washington, D.C. 


Gentlemen: 

I have a case which must be tried in Washington. Would you 
kindly send me the name or names of an attorney who is well versed 
in Civil Service Laws and Regulations. © 

I will greatly appreciate your kind consideration of this request. 


Sincerely yours 


[Filed June 21, 1956] Attachment #10 to Affidavit 


January 23, 1955 
Mr. Jerry Klutz, 
c/o Washington Post, 
1515 L St. N. W. 
Washington 5, D.C. 


Dear Mr. Klutz: 

Will you be so kind as to send me the name and address of an 
attorney who is well versed in Civil Service Laws and Regulations. 
I have a case which must be tried in the Federal District Court in 
Washington. 

Thanking you in advance for your kind cooperation, Iam, 


Sincerely yours, 


o2 


178 [Filed June 21, 1956] Attachment #11 to Affidavit 
Law Offices of 6s 
Philip P. Marenberg v 
Washington 5, D.C. « 


March 9, 1955 


Glenn F. Drown, Esq. s 
9830 Pleasant Avenue 
Minneapolis 19, Minn. 


Dear Mr. Drown: * 

Upon my return to Washington I found your letter of February 27, 
1955 with a carbon copy of an enclosure apparently addressed to a 
Mr. John Witsil. 

I happen at this time to have a rather large volume of pending work 
which will occupy my full time for at least the next six months. I feel, 
therefore, that it would not be fair for me to take on your case at this 
time. Thank you for writing me. | - 

Yours very truly, 
/s/ Philip P. Marenberg 


179 [Filed June 21, 1956] 


ATTACHMENT II 


STATE OF MINNESOTA) Minneapolis, Minn. 
COUNTY OF HENNEPIN) June 18, 1956. 


Glenn F. Drown, being first duly sworn, deposes and says that: 
: That he is the plaintiff in the action against H. V. Higley, et al, 
defendants. 
Be That when he received his reduction in force letter on May 1, 
1952, that he went over to the 8th District Civil Service Office 
in the Post Office Building, St. Paul, Minn. This was within a 
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few days of receipt of the letter and was for the purpose of se- 
curing advice on preparing an appeal. I contacted a Mr. Charles 
J. Nelson, Veterans Representative, who advised me that it was 
his first day on the job and that he knew nothing of my problems. 
He took me into the office of a Mr. Robert Miller. Mr. Miller 
listened to the whole story and as to my being in a tie with Mr. 
Leverson and my having longer service, he advised me that 
Civil Service had turned over to the agencies the authority to 
break ties and that each agency had a different method, some 
even using the fact a person had a large family. I protested 
that there was no actual tie in my case, but that the Veterans 
Administration by their system set up a tie for them to use 
their formula. Mr. Miller again stated this was an agency 
matter entirely and advised me against putting it in my appeal 
to Civil Service as this was not an issue to be heard by them 
and would be given no consideration. In order to be entitled to 


a hearing, I would have to set up issues as the basis of a hearing. 





I followed this advise, believing I was getting sound advice. 





William P. Berzak was assigned as investigator and secured affi- 
davit evidence and in the course of his investigation, he also con- 
tacted me. I again brought tohis attention the issue of length 
of service. He also advised me that Civil Service would not 
hear this issue as it was an agency matter entirely as Civil 
Service allowed the agencies to settle ties. Mr. Berzak later 
acted as chairman of the hearing Board on Nov. 7, 1952. 
/s/ GLENN F. DROWN 

When I found out that the Veterans Administration had changed 
their method of computing ties to follow the law, I wrote Civil 
Service on January 30, 1954. 
Further affiant sayeth not. 

/s/ GLENN F. DROWN 


Signed and sworn to before me this 18th day of June, 1956, a Notary 
Public, in and for the County of Hennepin, State of Minnesota. 
/s/V.™M. Sanderson Notary Public, Hennepin Co., Minn. (SEAL) 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


IN THE MATTER OF THE APPEAL 
OF GLENN F. DROWN 


Under Section 12 of the Veterans' Preference Act of 1944 and the 
hearing on Friday, November 7, 1952, before William P. Berzak, Veter- 
ans Appeals Examiner, representing the United States Civil Service 
Commission. 

Present: 

Mr. Glenn F. Drown, Appellant, Minneapolis, Minnesota 

Mr. James L. Monnahan, Representative for Appellant, Disabled 
American Veterans, Fort Snelling, Minnesota 

Mr. Peter C.| Bettendorf, Representative for Appellant, Disabled 
American Veterans, Fort Snelling, Minnesota 

Mr. E. L. Werkmeister, Placement Officer, Veterans' Adminis- 
tration, Fort Snelling, Minnesota 

Mr. Eugene L. Pittenger, Field Personnel Officer, Veterans' 
Administration, Fort Snelling, Minnesota 

* a * * * a * 

Mr. Hubert E. McDonald, Director, Claims Service, Veterans’ 
Administration, Fort Snelling, Minnesota 

Mr. Albert P. Hemp, Witness for Appellant 

Mr. Leon H. Brown, Witness for Appellant 

Mr. Frank Howard, Witness for Appellant 

ok ae * * bs x aK 

Mr. William P. Berzak, Veterans Appeals Examiner, Eighth 
U.S. Civil Service Region, St. Paul, Minnesota 

* * * * x x * 

MC DONALD: I have been a file clerk. I have been a correspondence 
clerk. In the 1920's I was the insurance representative for the VA for 
the old District Offices out of Chicago for the States of Wisconsin, Mich- 
igan and Illinois. I was an Adjudicator, a Claims Examiner. I wasa 
Rating Board Specialist (Legal). I was an Adjudication Officer in one of 
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the smaller offices at Phoenix, Arizona for 14 months beginning in Novem- 
ber 1929, to and including December 1930. I was an Adjudication Offi- 
cer ata larger office in Detroit, Michigan from 1931 to 1942 when I 
went back into the military service in World War II. Subsequent to sep- 
aration from the service in 1946 I was the Chief, Veterans Claims Divi- 
sion, Branch Office, Chicago. My principal responsibilities at that time 
were supervision of the Regional Office rating activities for the States of 
Illinois, Indiana and Wisconsin. With the abolishment of the Branch Of- 
fices of the Veterans Administration I was a consultant to the Board of 
Veterans Appeals at Washington, D.C., and in January 1950 upon a rec- 
ommendation of the Administrator for Veterans Affairs I was appointed 
by the President of the United States as an associate member of the Board 
of Veterans Appeals. I continued in that capacity until August 1951 when, 
at my own request, I was reassigned as Director, Dependents and Bene- 
ficiaries Claims Service in Chicago. I continued in that capacity until 
the offices were consolidated here in February, and I am at this time 
Director of Dependents and Beneficiaries Claims Service, Fort Snelling, 
Minnesota. 

*x ak * * * * a 

BETTENDORF: Let's confine it a little bit more, if possible. Let's 
make it as to any differences that there might be, if you know, between 
the standard position description of the District Office Claims Service 
Dependent Pension Board for a Board member (Legal) and between the 
standard position description of a Rating Specialist, Legal, Regional 
Office and Center, Adjudication Division. 

MC DONALD: The changes, if any, are not material. Now I will 
immediately and right now without any hesitation, without any pulling of 
punches say that Rating Specialists should be interchangeable from one to 
the other, from the Regional Office, from Mr. Drown's position in the 
Regional Office whether he was Legal or Occupational to a Pension Board 
job in our office. There is no essential difference, and there is no rea- 
son why one couldn't qualify. I will bring this distinction, and this again 


is not material, we do not have occupational members. 
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a * xe % x * * 

BETTENDORF: Just so far as the basic law is concerned, the 
changes that were passed since 1933, Public No. 2. 

MC DONALD: Well, there are several laws pertaining only to 
World War II veterans. There is the Indemnity, Serviceman's Indem- 
nity Act in 1950, 1951. Those are about the only basic changes in the 
law. 

BETTENDORF: So that individuals that were employed working on 
death cases from 1943 up to 1946 when death cases were then transferred 
to the Branch or District Offices so far as the basic law is concerned, 
there has been very few changes in the basic law, is that a fact? 

MC DONALD: I believe that that's a fair statement. 

* * * ot a *K * 

BETTENDORF: But after an individual once has the basic founda- 
tion and the basic laws in mind, the various interpretations and the poli- 
cies of the Veterans Administration is not a great deal different in one 
office than it is in another except for the various differences of the 
Administrator or of the Director or the Adjudication Officer in one of 
those offices. The basic laws are all the same. 


MC DONALD: The basic laws are all the same, but I can't agree with 


your conclusion to your own question. I can't subscribe to that that any- 
where within the Administration you can change from one job to another 
or within the Claims activities that you can go from one to another with- 
out training regardless of your knowledge no matter how much you may 
keep current with regulations, with changes in law, with interpretations, 
unless or until you are required to administer these things and devote 
your particular activity to those things, there must of necessity be a 
training period. 

BETTENDORF: Well, would you be a little more specific than that? 
Would you pick out a specific instance. I am talking now about people 
that have worked for the Veterans Administration. Iam not interested 


in -- 


o7 

MC DONALD: All right. At the expense of being a little, ah, 
projecting myself into the picture, let's talk about me for a minute. 
I'm the Director of Claims. I am trying to concede that it would take 
me a considerable period of time to go out there and be an expert Ad- 
judicator. Not that Iam not acquainted with the basic laws. Not that 

I don't know the general operations of the Service, but it is a de- 
cided change in objective and change in operation, and that has been so 
manifest in every situation that we have had insofar as people coming to 


us from other parts of the Veterans Administration. I don't believe you 


have to ask me those questions. I think you can very well go out into 
our office and ask 10 or 12 or 15 more that have come to us from some 
other source within the VA, from the Regional Office, and from Claims 
and Adjudication in the Regional Office, from VR&E in Regional Office, 
all attorneys, all Adjudicators. I think that you can very well deter- 
mine from questioning them rather than me that there is training re- 
quired and that it is not a comparatively simple matter that some people 
seem to think that it is. 

BETTENDORF: Let's cut that down a little bit, and let's take just 
two departments in the Veterans Administration. Let's take the Claims 
Service and let's take the Dependents. 

MC DONALD: You probably mean, let's take the Adjudication Divi- 
sion in the Regional Office and the Claims Service in the District Office. 
I would restate that the statement I just made applies specifically and 
directly to those particular services. 

BETTENDORF; Well, would you make the same statement, Mr. 
McDonald, for an individual who had worked on death cases previously? 

MC DONALD: There again you are getting into the realm of the 
almost intangible work done on death cases. For example, earlier in 
your questioning, and almost invariably, almost without rule, without 
exception when somebody from the Regional Office talks about their ex- 
perience in death claims they refer to the fact that they handled burial 
claims. You know on the basis of statistics, it isn't necessary for me 
to tell you, that over an extended period of time under Regional Office 
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operations death claims were a negligible part of Regional Office activ- 
ities. Iam reluctant to state that, but it is an established fact that 
frequently death claims because there wasn't a veteran there could be 
a cause of concern or sometimes subordinate, and there wasn't the 
care and attention paid to him that should have been extended to death 
claims. It is, if I may be permitted to say so, a specialized operation, 
and I think that you could ask anyone including Mr. Drown, who will tell 


you that there are many more interesting aspects to the adjudication of 


death claims than there are to living claims. If he doesn't subscribe to 
that, I do know that many of our people, competent, capable people who 
have come from other Regional Offices or from this office here invari- 
ably make that statement to us. 

BETTENDORF: Iam asking you just what is the difference? What 
does an individual have to know in your department that he doesn't have 
to know in the Adjudication Division? 

MC DONALD: I believe that the statement that was prepared for 
the record should of itself be explanatory to that. My statement was made 
on that on May 5, 1952, addressed to the Field Personnel Officer in con- 
nection with this operation. I think that if you will refer to that again 
it would be a great saving of time to all of us, and it is there on the rec- 
ord, and I would be hesitant about restating it now. 

BETTENDORF: We will let the record stand. 

aK * * x * *x + 

MC DONALD: I hope that this answer will supply you the data you 
wish. For Mr. Drown to have come into our service as an Attorney Re- 
viewer, it is my considered judgment that it would have taken a period 
of six months before he would qualify for that position. Now, that con- 
clusion is not entirely mine. That is based upon the experience of the 
people who have been doing the work. It represented the considered 
judgment of the Assistant Director, the Chief of the Dependents and Bene- 
ficiaries Division, the Section Chiefs, and the Attorney Reviewers who 


have been involved in this work over an extended period of time. 
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BETTENDORF: Now, for what position or for both positions do 
you feel that it takes-- 

MC DONALD: It must of necessity follow that if I consider him 
to take the period of six months to qualify for Attorney Reviewer that 
it would take him much longer to qualify as a Section Chief. We have, 
as you know, people who have come to us before. I think the record 
has the statement from one of the Attorney Reviewers who stated with- 

out hesitation that it took him six months. He came as an Attor- 
ney Reviewer. It took him six months, but through the kindly coopera- 
tion of the Adjudicators who carried him along and who in fact instructed 
him in the work before he considered that he was doing a workmen's job, 
and he also stated that it took another six months before he felt fully 
qualified. 

BETTENDORF: Well, I believe we have seen the record so far 
as that's concerned, and we have no objection as to the consideration 
of that statement that was made by him. 

MC DONALD: Well, in that connection, let me suggest to all who 
may be interested that our office is an open shop, that inquiries can be 
addressed to any of the people and without recrimination incidentally. 
They know that they have not to be afraid of telling the truth about these 
statements. And that goes for you, Mr. Drown and the Commission 
naturally. I believe that the Commission would exercise its prerogative 
in that matter if they saw fit. 

BETTENDORF: Do you want to ask a question, Mr. Monnahan? 

MONNAHAN: Well, I don't know, but I believe you stated that 
there was a vacancy on the rating board when Mr. Drown was RIF'd? 

MC DONALD: There were table of organization vacancies on the 


rating board at the time he was RIF'd. There still are table of organiza- 


tion vacancies on the board. There was no one on the board promoted 
to GS-12 in a temporary status at that time. 
MONNAHANW: Is that table of organization available? We tried to 


get that, but we weren't successful. 
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MC DONALD: I don't know to what extent the table of organization 
may be made available to you, but I certainly would be glad to answer 
any questions about the table of organization. Maybe I could save you 
a lot of time by explaining it. 

MONNAHAN: § Have any of those jobs been filled since Mr. Drown 
was RIF'd? 

MC DONALD: Definitely. Since he has been RIF'd we have ap- 
pointed another section chief, and we have appointed two men to the 
Pension Board. 

MONNAHAN: Who are these men? 

MC DONALD: The two men involved are Mr. J.B. Coulter, a 
man of 27 years of experience, previously Chief of the Dependents Claims 
Division in the Seattle Regional Office. The other man is Mr. Joseph 
A. Morper, who has been an Attorney Reviewer for about six years. 
The Section Chief in question is Jack H. Friedman. Those changes and 
promotions were accomplished during the month of October. 

MONNAHAN: I meant my question to mean, have there been any 
vacancies filled on the rating board? 

MC DONALD: Two. Mr. Coulter and Mr. Morper. 


x * * * * * * 


PITTENGER: AsTI recall, at the time of the reduction in force, 


which in this case was in the Regional Office, there were no positions 


available or being held by somebody with less retention points to which 
Mr. Drown could be considered within the Regional Office. Therefore, 
according to the Civil Service rules and regulations, it is incumbent 
upon the Personnel Office to consider the individual as a veteran in 
those positions that are available in any station within the commuting 
area. I think the record will show that he was considered for those 
positions which were indicated to us as being available at that time, and 
it was determined that those available were being held by temporaries, 
which were the one GS-12, and I believe the others were GS-11 Authori- 
zers. On that basis and according to the reduction in force regulations 


and its implementation, a memorandum was issued to the operating 
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official which the record shows herein the Personnel Office indicated 
that Mr. Glenn Drown met the minimum qualification of the position. 

5 * * * * ok a 

WERKMEISTER: Accepting a change to lower grade does not 
jeopardize anyone's right to any position as far as your case is con- 
cerned. However, the only rights that Mr. Drown had during this re- 
duction in force was the bumping right to positions held by temporary 
promotion employees. He had no rights to any vacancy which was then 
available or which would occur at some future date. There is no right 
to such position as Mr. Berzak pointed out earlier. The only rights that 
Mr. Drown has is the bumping right to those two positions. 

*K ba * * * aK aK 

BERZAK: Mr. Pittenger, let me answer his question first. [If 
I omit answers to any of your questions, you let me know. Mr. Drown's 
rights are as follows: When he gets a reduction in force notice, and it 
affects him adversely, he can appeal such action to the Commission. 
He has done so, and we have accepted that appeal. We have also con- 
ducted an investigation. In addition, Mr. Drown asked fora hearing, 
which as a veteran he is entitled to have, and the hearing is in process 
now. We have indicated and the agency does not dispute the fact that he 
is entitled to any position for which he is qualified and which is held by 
someone with lesser retention rights. It has been pointed out that there 
were two such positions, the Attorney Reviewer and the Chief of the 
Section. The agency does not dispute the fact that he has superior re- 
tention rights to those positions. Mr. Pittenger is the Personnel Offi- 
cer there, and in his memorandum he indicated that Mr. Drown meets 
the minimum qualifications for GS-12, and I assume that would include 
the GS-11. Mr. McDonald indicated that even though he meets the mini- 
mum qualifications he feels that due to the period of training involved it 
would take an undue period of time before he would learn that job. Now, 
your other question as to whether he is entitled to fill any positions which 
are vacancies. My answer to that is as follows, that it is within the 


agency's discretion to determine which of the vacancies it will fill, 





116 


117 


118 


62 
that no employee has any right to any particular position, to fill any 
particular position. The agency can determine who is to fill that posi- 
tion, and in what way, whether it's going to be through reassignment, 
through promotion, reinstatement or any other way. If there are any 
other questions along that line which depends on Commission interpre- 
tation of the regulations I will be glad to have you ask them. 

* * * * * 5 * 

MONNAHAN: What is your name? 

HOWARD: Frank A. Howard. 

MONNAHAN: What do you do? 

HOWARD: I am Service Officer and Executive Secretary for the 
Disabled American Veterans of Minneapolis. 

MONNAHAN: How long have you been in that position? 

HOWARD: Approximately 23 years. 

MONNAHBAN: In that position do you have contact with the Veter- 
ans Administration? 

HOWARD: Daily. 

MONNAHAN: In what way? 

HOWARD: Development and presentation of claims before the 
rating boards. 

MONNAHAN: | In development of those claims, do you develop 
both live and death claims? Have you in the past? 

HOWARD: I have in the past and do to some extent now. 

MONNAHAN: Do you think there is much difference in the develop- 
ment or the adjudication between death and live claims? 

HOWARD: I would say there is a difference in the development of 
live and death claims. 

MONNAHAN: Would you care to state the difference? 

HOWARD: I believe it is more difficult to develop live claims be- 
cause of the fact that you are developing on loss of records or inade- 
quate records, and it takes a greater amount of evidence or longer to 
procure the evidence because of the fact that the veteran itself gives you 


more information concerning the onset of the disability. Whereas in 
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the death claims you work from a blank space trying to establish a disa- 
bility, if it's a disability, from the knowledge of the widow or the next of 
kin, and you haven't got much of a lead to make progress on. 

MONNAHAN: That is in the original development of death claims, 
but in the adjudication of death claims as distinguished from live claims, 
do you think there is much difference? 

HOWARD: Yes, there is. It is more difficult I would say to prepare 
and present the evidence in live cases because of the fact that there are 
more technicalities, and it is more difficult under your rating schedule 
to develop a claim than it is on a death claim unless you are working for 
a service connection on a death claim. 

MONNAHAN: Do you know Mr. Drown? 

HOWARD: Yes, sir. 

MONNAHAN: How long have you known him? 

HOWARD: Approximately 25 years. 

* * ok oe = * 

MONNAHAN: Did you know Mr. Drown when he was working for the 
Veterans Administration? 

HOWARD: Yes, sir, I remember when he came to work for the 
Veterans Administration. 

MONNAHAN: What position was he assigned to, or would you know? 

HOWARD: The rating board. 

MONNAHAN: Did you have any experience in presenting claims before 
Mr. Drown? When he was a member of the rating board? 

HOWARD: Almost daily. 

MONNAHAN: Do you know what positions he held there? 

HOWARD: Adjudicator. 

MONNAHAN: Any other positions he held there? 

HOWARD: Occupational. I believe he was a legal member at one 
time of a rating board, and later was occupational. 

MONNAHAN: Did he ever serve as chairman of the rating board? 

HOWARD: Yes, sir. 

MONNAHAN: As chairman do you know anything about his duties 


in a Supervisory capacity or anything other than that, the rating of cases? 
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HOWARD: Well, except through the fact that it was mutually agreed 


to the service officers that he would cooperate, he was very conscientious 
in his duties as a chairman or even a member of the rating board. 

MONNAHAN: Would you say he was cooperative? 

HOWARD: Very cooperative. 

MONNAHAN: Well informed on the duties? 

HOWARD: Yes, sir. 

MONNAHAN: And well qualified ? 

HOWARD: Yes, sir. 

MONNAHAN: Would you say he was below average or above average 
as a rating board member? 

HOWARD: Well, I'd say above the average. After almost 25 years 
or more of going before the rating boards I'd say he was above the average 
as a rating board member in courtesy, consideration and ability. 

MONNAHAN: As I understand it, the Regional Office at one time did 
rate death cases? 

HOWARD: That is correct. 

MONNAHAN: Did you in your experience present any death cases 
to the Regional rating board members at that time ? 


HOWARD: Yes, sir. x 
121 MONNAHAN: Do you recall if you ever submitted any death cases = 
to Mr. Drown's board? ~~ 
HOWARD: Yes, sir. ; 
MONNAHAN: Would you say he appeared to be well qualified in oe: 
adjudicating those claims? « 
HOWARD: Yes, sir. a 
MONNAHAN: Would you say he showed more than the average ? * 


HOWARD: I would say his ability, his cooperation on both death and 
live claims were above the average of the other members of the rating 
board. 


MONNAHAN: Do you or do you not know from your close experience 


and relation with the Veterans Administration as to whether or not Mr. 
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Drown was sought out or looked upon as the dean of the rating board? 

HOWARD: Well, in various conferences held with respect to the 
interpretation and the application of new laws and new regulations in many 
instances these matters were referred to Mr. Drown and one or two 
other members of the board to render their opinion as well as the applica- 
tion of those new instructions, and I know that Mr. Drown was always one 
of those who received that responsibility. 

MONNAHAN: Do you happen to know as to whether or not he was 
ever selected on a special board to rate out-of-state cases? 

HOWARD: He was, sir. He rated dental claims which came in here 
from other States. He rated special boards set up for employees cases, 
that is Veterans Administration's employees cases. He also appeared on 
special boards for special hearing with regards to cases that were being 


appealed to the Central Office by VA employees. 
MONNAHAN: Would you feel that from your experience it is more 


difficult to rate death claims than live claims? 

HOWARD: No, I would say it is a lot more difficult to rate live claims, 
and when I say that Iam not mentioning the automatic claims that come in 
with records. Iam referring particularly to the claims which are devel- 
oped solely by lay and medical evidence. With regards to the death claims 
only a small percentage of those are a result of service connected disa- 
bilities, but you cannot lose sight of the fact that the live claim was the 
first preamble or recognition of the Veterans Administration. The death 
claim benefits came secondary, and the live claims have been the headache 
of the Veterans Administration since its conception. That is based upon 
the fact of lost records, no records, and what have you, which consti- 
tutes the need and demand of the Service Officers to build up and develop 
these claims. I might reiterate that the Veterans Administration in all 

due regards to their fine work do not prosecute claims against them- 
selves. 

MONNAHAN: In your experience would you be in a position to state 
whether or not you were personally more satisfied with the handling and 


development and decisions made in the death claims when they were made 
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in the Regional Office than you have been prior to or subsequent to that 
date ? 

HOWARD: Well, I might say that since the new setup I have done 
little or nothing with regards to death claims, except in several instances 
where I tried to establish service connection for World War II veterans 
which was a necessity under the law in order to make a widow eligible for 
pension benefits, but during the time the death claims were handled in the 
Regional Office I had the opportunity of working on just as many death 
claims perhaps as live claims. The death claims always appeared to be 
considerably easier to handle because of the distinction between non-ser- 
vice and service-connected live and non-service and service-connected 
death. Very few veterans perhaps, if any, die of their service-connected 
disabilities which consists of gunshot wounds, muscles, bones or injuries 
of that kind. The only difficulty arises which is purely a medical opinion 
or decision is whether or not the cause of death might be contributory to 
heart or chest or consisting of bronchial or pulmonary condition as a 
cause of death, but the vast majority of claims of the veterans do not die 
of their service-connected disabilities. Therefore, I believe that in ac- 
cordance with the stand of our national organization, the Disabled Ameri- 
can Veterans, and the American Legion who have asked the recentralization 
of the claims back to the Regional Office has been on the basis that they 
can cover those the same as they do the live claims without little or more 
effort. 

MONNAHAN: From your experience would you feel that Mr. Drown 
was qualified to serve on the rating board in both the death and live claims? 

HOWARD: Yes, I would because he has served in that capacity be- 
fore. 

MONNAHAN: From the job description as it has been given here 
today, would you feel that Mr. Drown was qualified to be an Attorney 
Reviewer and a Section Chief in the Dependents, Pension, Beneficiaries 
Claims Service? 

HOWARD: I would say yes. 
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* x ca x * * 

MC DONALD: This is Mr. McDonald. I would like to inject a 
statement or two. We have heretofore acknowledged, and I don't know 
how much more emphatic I can make it, Jim, that Mr. Drown is capable, 
competent, well informed, above average rating specialist, and if you 
want to say he was a dean in the Regional Office, fine and dandy. We 
will accept that. I don't see that it is pertinent to this matter because 
there is no rating board job here involved. 


* * * * * * 

BETTENDORF: We will call Mr. Hemp. 

MONNAHAN: What is your name? 

HEMP: Albert P. Hemp. 

MONNAHAN: Where are you now employed ? 

HEMP: Veterans Administration. 

MONNAHAN: What is your capacity with the Veterans Administra- 
tion? 


HEMP! Iam on the Rating Board, Chairman, of the Rating Board. 

MONNAHAN: How long have you worked for the Veterans Adminis- 
tration? 

HEMP: Thirty-one years. 

x* * * * K x 

MONNAHAN: In that capacity, do you know Glenn Drown, the ap- 
pellant? 

HEMP: Yes, I do. 

MONNAHAN: What associations have you had with him? 

HEMP: Well, Glenn was on one of the boards at the same time that 
I was on the board, and on different occasions, other board members 
being on leave, absent for some reason or other, we would be forced to 
fill in from one board to the other, and for that reason Mr. Drown was 
on my board at different times, and I on his board at different times. 

oe * Bs x * Bd 

MONNAHAN: I believe that during the period of time you mentioned 
he was on the board was during the period of time that the Regional Office 
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was rating death claims. Did you as a member of the board ever rate 
death claims ? 

HEMP: Yes, I did. We had death claims. I think it was in 1939 
when the death claims came over to us, and we rated those cases until 
they were taken over at the Center, I think in 1946. 

MONNAHAN: From your experience would you feel that a man that 
was capable to serve on a rating board for death claims would qualify to 
serve on the rating board for death claims? 

HEMP: I have to concur with Mr. McDonald's statement on this. 

I feel that a man that is qualified to rate on the live claims certainly is 
qualified to rate on death claims. There is no question in my mind 
about that. 

MONNAHAN: Would you feel that a man that's qualified to serve on 
a rating board in either death or live claims would be qualified to serve 
in other positions in the Adjudication Division of the Veterans Administra- 
tion, either live or death claims? 

HEMP: I think that the knowledge that he would have to have in 
order to serve on either live or death board claims should qualify him to 
act in the other capacities. 

ak * * * ae a 

MONNAHAN: From your experience and knowledge of the Veterans 
Administration work and from your acquaintance with Mr. Drown would 
you feel that Mr. Drown would be qualified to perform any of the duties 
in the Adjudication Division of the Dependents & Beneficiaries Claims 
Service? 

HEMP: I would have to qualify that again by saying that my experi- 
ence with Mr. Drown has been as a rating board man. I know the require- 
ments of a rating board man. I know the requirements of an Adjudicator 

and an Authorizer, and restating my other statement, if a man can 
qualify as a rating board man, I see no reason in the world why he isn't 
qualified to take on the other branches of the work. 


2 * 2K * * * 


MC DONALD: No questions except that I would like to again state 
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that for the record what I have put in there in written form that it would 
take at least 90 days in my opinion for a qualified rating specialist on my 
own pension board to become a competent capable adjudicator. 

BERZAK: I would like to ask you -- 

MONNAHAN: I would like to state one question after that. 

BERZAK: What proportion of your cases between 1943 and 1946 
were death claims? 

HEMP: Offhand, about 20% of the cases we had, I would say would 
be possibly death cases. 

BERZAK: Do you recall in number how many you had, as per month, 
or per year or what that would total in six months ? 

HEMP: No, I couldn't. I probably better say two or three cases a 
week, during that period of time. Twenty per cent may be a little bit 
high. 

BERZAK: That you individually handled, or that the Regional Office 
handled? 

HEMP: That our boards handled, the two boards that we had at that 
time. 

MC DONALD: I believe, Mr. Chairman, that that could be developed 
statistically, the percentage of cases, but I would be inclined to say off- 
hand without immediate data before me that 5% of the cases being death 
cases would be a high estimate. 

HEMP: I think he is a little low on that. 

MC DONALD: That is a matter of opinion subject to the records, 
and statistics are available. 

* * * * 2 x 

BETTENDORF: Call Mr. Brown. What is your name? 

BROWN: Brown, Leon H. 

BETTENDORF: Where are you employed at the present time, 

Mr. Brown? 

BROWN: Veterans Administration Regional Office, Fort Snelling, 
Minnesota. 

BETTENDORF: And how long have you been so employed? 
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BROWN: Since January 24, 1944. 

BETTENDORF: And will you state your position? 

BROWN: Rating Specialist, Legal. 

BETTENDORF: During the period of time from 1943 when you be- 
came associated with the Veterans Administration and from then on were 
you working as an Adjudicator and as a Rating Board Specialist in the 
Regional Office? 

BROWN: From January 24, 1944 to the present time. 

BETTENDORF: From January 24, 1944? And during that period 
of time, 1944, 1945, and 1946 did you work on death cases in the Regional 
Office in addition to work on live cases? 

BROWN: We did. 

BETTENDORF:, And did that work consist of work as an Adjudicator 
and also as a Rating Board Specialist? 

BROWN: It did. 

BETTENDORF: During that period of time do you know whether the 
authorizer and the rating board specialist were interchangeable ? 

BROWN: Up until some time in 1946, the work of the authorizer 
which I understand is comparable to authorizer and adjudicator work, 
that work was interchangeable in the Regional Offices. 


* * * * * * 
135 MONNAHAN: We will call Mr. Drown. Mr. Drown, you are an 
employee of the Veterans Administration? 
He * 5 ae * * 
143 MONNAHAN: What were your efficiency ratings or grades? 
a * * * * 


DROWN: Yes, from the time I went on the Board, the first one I 
received was a VG, but after that time I have maintained an excellent 
efficiency rating all during the time I was on the rating board and at one 
time when Mr. Otto was the Assistant Adjudication Officer, and he initiated 





the ratings, and this I have verification for, that Mr. Otto gave me the 
only excellent in the -- among others of the medical men, at the time we 
had 12 boards, and it got into Mr. Walsh, and Mr. Walsh changed Owen 
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Galvin's to excellent so there was a period there that Owen Galvin and I 
were the only two who were rated excellent. 

MONNAHAN: How many boards were there at that time? 

* * * * * * 

MONNAHAN: We have no more questions. Well, when you received 
this notice of RIF, you might outline just what did you do to protect your 
rights or what did you do? 

DROWN: Well, I think some of it has been fairly well stated here, 
but in chronological order, the first thing I done after finding out I was 
it, was to, and Mr. Sheflo thought he was also on the list, was to wonder 
what our next reassignments was. Mr. John Anderson, the Authorizer, 
was also RIF'd, and we had heard about some positions that was open in 
Claims Service, and so I said I wasn't going to do anything about it until 
I seen what the offer of reassignment was. Mr. Sheflo and Mr. Anderson 
got itchy feet and went to see Mr. McDonald before I did. Well, finally, 
Mr. Walsh told me, 'Why don't you go over and see Mr. McDonald?" 
Well, I said, if that's your opinion, I'll go and see him. I never been bit 
by anybody yet. I wasn't bit when I went over there although we didn't 
agree. I went over and talked to Mr. McDonald and I told him very defi- 
nitely that I heard he had some vacancies over there, namely, that there 
were some vacancies on the Dependents Claims rating board, and possibly 
that there was a temporary appointment. My basis for that probability was 
that Mr. Daly had been working on the board almost continuously from 
February and was working on it the day I was in to see him, soI felt that 
they needed -- that there must be a vacancy or temporary appointment or 
something. I had asked that Mr. Daly's folder be checked to see if there 
was any temporary assignment. There wasn't so I was informed and I 
was also very generously showed the registry of who was on a temporary 
basis and who I could bump, was qualified. It just so happened the day I 
saw Mr. McDonald, he had Mr. Pittenger's memorandum in front of him. 
Although I didn't agree with him, he told me very plainly he was dis- 
qualifying me as not being qualified, and he told me why. He said that 
although he had two positions open on the rating board he was not going 
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to fill them. He was going to hold those for his own people. I said, "Is 
that according to Civil Service?" 'Well," he said, "I don't have to fill 
any position.’ And that's right, I found out, and he told me that I didn't 
have any supervision experience, and the file showed that what I had in 
supervisory experience was a Grade 5, so therefore he didn't think that 
I would be able to bump Mr. Schroeder, and he told me that it takes from 
three to six months to train a man as an adjudicator and possibly longer to 
be an Attorney Reviewer, and he said he had been training some of these 
people over there. 'Well,'' I said, "how many of those people have had 
death claims experience?" That didn't seem to make any difference. He 
told me, however, that if I wanted to come over at a top of a Grade 9, 
he said that I would be as welcome as the flowers in May, and I well re- 
member that expression. Is that correct? 


MC DONALD: I may have used it. Apparently, I told Mr. Anderson 


the same, that if he was welcome that he would be as welcome as the 
flowers in May, that is if the Civil Service Commission said he was wel- 
come that he would be as welcome as the flowers in May. 

DROWN: And at the top of a grade 9. You said that if I came over 
at the top of a grade 9 that I would be welcome as the flowers in May. To 
go further than that, you said or told me that I had the right to appeal, and 
that if I beat you on the appeal that would be perfectly all right with you, 
and, but you told me further that this question you thought had been 
thoroughly decided in 1950 in Chicago and that I probably wouldn't have 
much chance, and with that I think we broke off the interview because I 
said that I felt that I was well qualified for any position that you had. 

* * * 5 * * 

MC DONALD: I believe I also indicated to you that if I were in your 
position I sure would appeal. 

* %* * ae x =k 

MC DONALD: It is recognized. As a matter of fact in our quali- 
fications for Adjudicators, work as a service officer bears more weight, 
of course. In reviewing the file the other day there were certain things 
that I wanted to comment on and Mr. Drown more or less brought up the 
same Subject again about me taking care of my own people. First of all, 
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I must recognize that one of my principal responsibilities is to my own 
people. 

ak 5 * * ak ok 

MC DONALD: ... . Now, following that we have and I think Mr. 
Drown will bear this out a morale out there that I have never yet experi- 
enced in my many years of service in the Veterans Administration in any 
office. There is no one who is afraid of the Director, or the Assistant 
Director, or the Chief of the Division. No one is afraid of anybody. 
There is in my opinion a sense of mutual respect one for the other that 
things are conducted on a fair and adequate basis. I do definitely recall 
telling Mr. Drown, telling Mr. Anderson, and telling Mr. Sheflo, and I 
hope you recall this, Mr. Drown, that with that excellent morale that 
prevailed out there then, if it failed, if it falls, and if it went all to pieces 
it would be my fault because I have something good, and if it didn't main- 
tain itself and for that reason, first of all, I would be reluctant to put in 
any job anybody I didn't consider qualified because the iniative and incentive 
of the people identified with this job apparently would be lost. What good 


does it do to work like this, what good does it do when favoritism, going 


outside the VA, or whatever it might accomplish, would cut down, and cut 
down on their chances. Now, do you recall that I told you that in essence? 

DROWN: Something to that effect. I don't just remember the word- 
ing. I do remember the strict wording of -- 

MC DONALD: Taking care of my own people -- 

DROWN: Taking care of your own people. 

MC DONALD: That I shall always consider my first responsibility, 
in making their working conditions as best I can, security in their job if 
they can have it, opportunities for advancement if they can have it. 

That will always be my primary concern. Now -- 

DROWN: May I ask you one question? 

MC DONALD: Certainly. 

DROWN: How long will it take before you will consider me one of 
your boys? 

MC DONALD: Let me put it this way. Before we even left Chicago 
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a directive went out to Seattle. Mr. Carpenter got one, and in our confer- 
ences Since we have been here, that we will no longer be the Chicago 
Office, we will no longer be the Seattle office, that we will no longer be 
the old, old St. Paul Office, but it's the St. Paul District Office, andI 
think that it’s established eminently satisfactory to the employees out 
there that from the vest first day, February 11, 1952, they were integrated, 
they were associated with one another, and I don't believe that there was 
a period of two or three weeks after day that they even started talking about 
the Seattle office. You are just as much one of my boys as anybody there. 
I owe you certain -- 1am responsible to you. You have the right to come 
in to me and say why. I will obviously make mistakes in judgment. It's 
not going to be predicated if you're not the next one to go to a board, if 
you're not the next Attorney Reviewer. It certainly won't be because you 
have come from next door, nor will it be because you have appealed, 
and I think that you can establish that to your satisfaction from among the 
people. We have had a lot of promotions, and a number of people have come 
in and talked to me, who considered themselves as qualified, considered 
themselves as able to handle the job satisfactorily, yet reconciled to the 
fact that in the exercise of my judgment, and I must accept final responsi- 
bility for it which I do, but it's consultation and it's conferring. Now, 
what about Drown? What doI know about him? First of all, I know that 
he has caught on, second, I know that within a short time he was doing more 
work than Miss Hines and Miss Sargent who has been there before. I 
know that he has turned out a lot of work, but there has been episodes of 
carelessness that wouldn't be conducive in an Attorney Reviewer. I mean 
as to effective dates. Not to the point that anybody's checking up as in- 
competent or unable or anything like that. I also know that there have been 
those who have come in since you have or about that same time that have 
been equally as good, equally as competent, and perhaps one guy is a jump 
or two ahead of you, and I'll identify him: Wendt. Mr. Wendt. So you 
are one of our boys as much as you want to be, and in addition to that, 
regardless of whether or not you want to be, I can't afford to be, I can't 

afford to get mad at you, nor can I afford to get mad or dislike any 
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of those people. I am responsible to all those people. I do, and if there 
were implications made that I were unfair in any of these activities I 
would resent it be- regardless I have to my own satisfaction and in the 
minds of many people if I have established nothing else, it's an ability to 
be fair with the veterans we serve, and with the employees with whom I 
am identified. I give a fair job to my superiors, and I want to be fair with 
my subordinates because just as soon as [ am not your morale goes out 
the window, and your work goes out the window. 

K * * *K * ss 

MC DONALD: .. . . The statements of Sheflo and Anderson are 
essentially to the fact that he was looking out for his own boys. That's 
true. That's not denied. 


* ok * * * * 


MONNAHAN: Mr. Drown, would you care to state in a few words 
and as brief as possible the mechanics of the work in the Regional Office 


so as to distinguish or compare it with what you feel would be the duties 
of a man in a similar position in the Death Claims, Dependency and 
Death Claims, with the thought in mind that you give some opinion as to 
the time it might take a man to qualify for a position in Death Claims 
Service that has had similar qualifications in the Regional Office? 
DROWN: Yes, when a case comes into the Regional Office Adjudi- 
cation Section, a claim is developed. The man files a 526 which is an 
application for benefits either for service-connected benefits or for non- 
service-connected benefits. As I understand it, in the Dependents Claims 
Service, the beneficiary of a deceased veteran also files a claim. In the 
Regional Office, the claim is developed by a unit that we call Claims Ex- 
aminers. The Claims Examiners request the records from the Service 
Department as to the man's service, and the same unit if any witnesses 
or people are in a position to give the Veterans Administration some 
evidence are mentioned on the man's claim, this unit writes and secures 
that evidence. When the developing unit feels that the claim is properly 
developed, it is then referred to the rating board for a determination. 
Then the rating is made. The claim then goes back to the adjudicator, and 
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an award is made out signed by the adjudicator and an authorizer. Now, 
in this work we are guided by what is known as Veterans Administration 
regulations. We are also guided by opinions of the Administrator. We 
are also guided by information bulletins issued by Central Office. Now, 
I understand the proceedings in the Dependents Claims Service are the same. 
They have a set of regulations. They also have information bulletins and 
they also have available the decisions of the Administrator. Any man in 
my opinion who is trained in the law, and who has had eight years experi- 
ence in the various phases of adjudicating work right there, what would 
be required of him in Dependent's Claims Service would be to familiarize 
himself with the sources of information that are available, namely, your 
regulations, your codifications of the laws of the various States with 
reference to marital status and dependency, and in my opinion a man 
trained in the law and who had experience in the adjudication and develop- 
ment of live claims shouldn't take in excess, in my opinion, of 30 days to 
qualify for any of the positions that have been under discussion here. 
That's to be fully qualified. That's all. 
2k x ak ok K * 
181 ORDER | Filed June 26, 1956] 

Upon consideration of the pleadings herein, plaintiff's motion for 
summary judgment, defendants cross-motion for summary judgment, and 
stipulated exhibits thereto, and it appearing to the Court that there exists 
no genuine issue of material facts and defendants are entitled to judgment 
asamatter oflaw, itis this day of June, 1956 

ORDERED, that plaintiffs motion for summary judgment be and the 
same is hereby denied and defendants cross-motion for summary judg- 
ment be and the same is hereby granted. 


JUDGE 
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| Filed July 18, 1956] 


NOTICE OF APPEAL 


Notice is hereby given that Glenn F. Drown, Plaintiff above 
named, hereby appeals to the United States Court of Appeals for the 
District of Columbia from the final order of this Court entered on the 
26th day of June 1956, granting the motion of H. V. Higley, etal., 
above named defendants, for summary judgment and dismissing the 
complaint of Glenn F. Drown, above named plaintiff, and from the 
denial of said plaintiff's motion for summary judgment. 


/s/ Herbert S. Thatcher 
/s/ Donald M. Murtha 


Attorneys for Appellant 
Dated this 18th day of July, 1956. 
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QUESTIONS PRESENTED 
In the opinion of appellees the questions presented are: 


1. Whether a delay of 27 months between the final de- 
cision by the Civil Service Commission approving a dis- 
missal under a reduction-in-force and the filing in the 
proper forum of an action challenging that dismissal 
constitutes laches. 


2. Whether a veteran’s preference eligible who did not 
challenge his listing on a reduction-in-force register in 
his appeal to the Civil Service Commission may challenge 
his listing in the District Court. 


3. Whether rounding off combined military and civilian 
service to the nearest half year and relying on factors 
other than length of combined service to break ties on 
reduction-in-force registers violates Section 12 of the Vet- 
eran’s Preference Act. 


4, Whether the District Court should review the Civil 
Service Commission’s determination that a veteran’s pref- 
erence eligible is not qualified for re-assignment to certain 
positions because such reassignment would cause an undue 
interruption in the work of his office. 


5. Whether the District Court should review a deter- 
mination by the Civil Service Commission that a veteran’s 
preference eligible was not entitled to re-assignment to 
certain positions carried as vacancies at the time of the 
reduction-in-force. 
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COUNTERSTATEMENT OF THE CASE 


This is an appeal from an order of the District Court 
granting appellees’ (defendants below) motion for sum- 
mary judgment. Appellant (plaintiff} below) filed this 
action on September 7, 1955 seeking declaratory and in- 
junctive relief to compel the appellees to restore him to 
a position as Rating Specialist, GS-12, in the Regional 
Office of the Veterans Administration at St. Paul, Minne- 
sota, from which he was removed in a reduction-in-force; 
or, in the alternative, to assign him to certain positions in 
the Administration’s District Office at St. Paul for which 
he alleged that he was qualified. Appellant sought to 
ground his claim to these positions upon the Veterans 
Preference Act, 58 Stat. 390, as amended, 5 U.S.C. 861 
et seq. 











1. Reduction-in-Force Action 


Appellant is a veterans preference eligible who served 
in the United States Navy from May 1, 1918 to December 
25, 1918 (J.S. 3-11). He was employed by the Veterans 
Administration on December 29, 1943 and has permanent 
competitive civil service status. (J.A. 3-11) On April 29, 
1952, while appellant was employed in the Regional Office 
of the Veterans Administration at St. Paul, Minnesota, 
he was formally notified that as a result of a reduction-in- 
force in the Regional Office, his services would be termi- 
nated on May 31, 1952. The reduction-in-force notice also 
stated that the Civil Service Regulations governing the 
reduction-in-force, and the retention preference register 
on which his name appeared were available for his in- 
spection; and that, if after inspecting the register, he felt 
that his rights were violated, he could appeal to the Civil 
Service Commission (J.A. 13). 

The retention register on which appellant’s name ap- 
peared defined its competitive level as Rating Specialist 
(Occupational) GS-12 and its competitive area as the 
Veterans Administration Regional Office (J.A. 40). Ap- 
pellant was shown on the register to have the same number 
of retention credits as another veterans preference eligible, 
K. H. Levorsen. However, Mr. Levorsen had entered on 
duty with the Veterans Administration two days before 
appellant. For this reason, appellant’s name appeared 
beneath Mr. Levorsen’s so that the latter had retention 
preference over him. (J.A. 40) 

After appellant was notified of the reduction-in-force, 
the Veterans Administration Field Personnel Officer wrote 
to the Administration’s District Office at St. Paul, in- 
forming the Director of the Claims Service there that 
appellant possessed the minimum qualification to work as an 
Adjudicator, GS-12, in the District Office, and that he had 
retention preference (‘‘bumping’’) rights superior to the 
incumbent of this position, provided that his assignment 
to the District Office in this capacity would not cause 
undue interruption to the work program (J.A. 15). The 
Director responded with a detailed memorandum setting 





3 


forth his view that the work of the District Office was at la 
different competitive level from the Regional Office; and 
that plaintiff’s experience was such that he could not be 
employed at the GS-12 level, which involved supervisory 
duties, or even at lesser grades as an Adjudicator or 
Attorney Reviewer without serious interference wit 
the operations of the District Office while appellant was 
trained (J.A. 18-23). The District Office was prepared 
to train new Adjudicators, at the GS-9 level, however, 
and appellant was offered one of these positions. He 
accepted this offer subject to his rights of appeal (J.A. 40). 


2. Appeal and Hearing before 
Civil Service Commission 
On May 5, 1952, appellant noted a timely appeal from 

the reduction-in-forece action to the Eighth Civil Service 

Region (J.A. 15-16). The grounds of his appeal were that: 

(1) There were positions of higher grade (then GS-9) 

available in the Dependents and Beneficiaries Claims 

Division of the District Office; (2) That there were posi- 

tions available on the Rating Board of Claims Service 

which he was qualified to fill; (3) That other positions 
had been filled and were being filled and held by temporary 
employees. 

On November 7, 1952, a hearing was conducted by the 

Civil Service Commission in connection with the afore 

mentioned appeal. The Director of the Claims Service 

in the District Office testified concerning the qualifications 
required for various positions in the District Office! 

Appellant presented witness who described his qualifi+ 

cations, and aspects of the work of the Veterans Adminis} 

tration; and appellant testified at length concerning his 

experience and qualifications (J.A. 54-76). 
On December 9, 1952, the Regional Director of the Civil 

Service Commission issued an opinion denying appellant’s 

contentions (J.A. 23). This opinion noted that appellant 

did not raise any issue as to whether he had been properly 

reached for reduction-in-force. (J.A. 24). The Regional 

Director found that appellant met the minimum quali- 
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fications of Attorney Reviewer GS-11, and Chief of Sec- 
tion GS-12, in the Dependents and Beneficiaries Claims 
Division (Claims Service) of the District Office, Veterans 
Administration. ‘‘These positions are held by persons in 
lower retention sub-groups... There are Table of Organi- 
zation vacancies in grades above GS-9 in the Claims 
Service, which the appellant is qualified to fill, but the 
Agency did not choose to reassign him to such vacancies.”’ 
(J.A. 25). Stating that the Civil Service Commission had 
no authority to compel the Veterans Administration to fill 
any vacancies (J.A. 25), the Director concluded, after 
reviewing the qualifications for the positions involved, that: 


. . . there would be an undue interruption of the 
work activity if Mr. Drown were assigned to the posi- 
tion of Attorney Reviewer, GS-11, since the work in- 
volves the supervision of technical functions, including 
the dispensation of government funds. This in turn 
requires familiarity with a large number of regulations 
which the appellant had no, or very little, occasion to 
use on his previous assignment. Of necessity it must 
follow that there likewise would be an undue inter- 
ruption if Mr. Drown were assigned to Chief of Sec- 
tion, GS-12 (J.A. 29). 


Appellant appealed this decision to the Civil Service 
Commission (J.A. 39) which, on June 18, 1953, affirmed the 
action of the Veterans Administration upon the same 
grounds relied upon by the Highth Civil Service Region 
(J.A. 33). 


3. Proceedings in the Court Below 


Plaintiff filed the instant action on September 7, 1955, 
alleging inter alia that his reduction-in-force was arbitrary 
and capricious and in violation of law in that: the Veterans 
Administration failed to give appellant credit for the full 
length of his active service in the Navy; the Civil Service 
Commission’s determination that appellant was not quali- 
fied for reassignment in higher positions was without basis 
in fact; he could fill positions of Section Chief and At- 
torney Reviewer without undue interruption; and he 


3) 


should have been assigned to GS-12 positions which were 
¥ vacant at the time of the reduction in force. 
a The defendants filed an answer (J.A. 10) which, in sub- 

stance, denied appellant’s allegations that he had been 
improperly removed and that he was entitled to occupy 
the position claimed. In addition, the answer raised the 





is defense of laches. Cross-motions for summary judgment 
were filed* (J.A. 12). Defendants’ motion was supported 
od by exhibits tracing the administrative history of the pro- 


ceedings in appellant’s case. On June 26, 1956, Judge 
Letts entered an order without opinion granting sag 
ants’ motion and denying plaintiff’s motion. 


STATUTE AND REGULATIONS INVOLVED 


Section 12 of the Veterans Preference Act of 1944, 58 

Stat. 390, as amended, 5 U.S.C. 861 is set forth in the Brief f-~ 

. Appellant, p.12. Pertinent regulations of the Civil Servide 
Commission and the Veterans Administration appear in 
the supplement to the Brief for Appellant following p. 37. 





4 SUMMARY OF ARGUMENT 


- 1. The 27 months delay between the date of appellant’s 
appeal to the Civil Service Commission from his reduction- 
in-force and the date on which he filed this action shows that 

» he is guilty of laches. The fact that he filed an action in 
the wrong forum and attempted to bring his action in the 
District of Columbia without further delay does not over; 
come the detrimental effects to the Government service 

> which would follow if he were reinstated. The positions 
he seeks are occupied by other employees who in turn may 
have to be re-assigned. Further, appellant could assert a 

F claim for the salary accrued for his delay. These consti-+ 
tute sufficient reasons for a finding of laches. United 
States ex rel. Arant v. Lame, 249 U.S. 367, 372. Grasse v4 

Snyder, 89 App. D.C. 352, 192 F.2d 35. 











1In support of his motion for summary judgment appellant filed an affidavit 

ies ehowing that on May 14, 1954 an action contesting the Civil Service Com; 
mission’s decision was dismissed on jurisdictional grounds by the District 

Court for the District of Minnesota (J.A. 43). 














6 


2. Appellant is precluded from challenging his standing 
on the reduction-in-force register because he did not raise 
this question before the Civil Service Commission. Hormel 
v. Helvering, 312 US. 552, 556-557. This was a charge 
of administrative error which could have been passed on 
by the Civil Service Commission had a proper presen- 
tation of it been made. 


3. Appellant was properly reached in the reduction- 
in-force. Section 12 of the Veteran’s Preference Act re- 
quires no more than that due effect be given combined mili- 
tary and civilian service in determining retention preference 
standing as between competing veterans. Differences of 
less than a half year are de mimumis and any reasonable 
factor may be used to break ties where there is less than 
six months difference in total service. This is supported 
by the practice which prevailed before adoption of the 
Veteran’s Preference Act, the legislative history of the 
Act, and the contemporaneous construction which was 
placed on it by the Civil Service Commission at the time 
it was passed. 


4, The Civil Service Commission’s finding that appellant 
was not qualified for re-assignment to the positions he 
seeks is not reviewable by the District Court. Powell v. 
Brannan, 91 App. D.C. 16, 196 F.2d 871. The chief issue 
considered by the Commission in appellant’s appeal to it 
was whether there would be an undue interruption to the, 
work of the Veteran’s Administration if he were to be 
assigned to certain positions for which he possessed the 
minimum qualifications. The Commission found that there 
would be such an interruption and that appellant was 
consequently not eligible for re-assignment. In the absence 
of procedural error no further judicial inquiry will be 
made. Powell v. Brannan, supra. 


5. Appellant had no right to re-assignment to positions 
carried as vacancies at the time of the 1952 reduction-in- 
force. He had a full opportunity to show before the 
Commission that these positions were not genuine vacan- 
cies. Under the doctrine of Powell v. Brannan, supra, 
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he cannot obtain further judicial review of this issue cua y 
because the Commissioner did not rule in his favor. 
ARGUMENT | 
I 
APPELLANT'S CLAIMS ARE BARRED BY LACHES 


Appellant here, who has had the advantages of a full 
administrative appeal under the Veterans Preference Act, 
5 U.S.C. 860, 861, 58 Stat. 390, challenges the legality of 
his dismissal and reassignment in a reduction-in-force. 
Although he did not file his action in the proper forum 
until September 7, 1955, approximately twenty-seven 
months after the Civil Service Commission rendered its 
final decision, he insists that the District Court should have 
ousted the incumbents of the positions he seeks so that he 
could oceupy their places. 

We submit that appellant’s claims are inequitable by 
reason of his delay, and are therefore barred under the 
doctrine of laches. This Court has so determined in many 
eases involving similar delays. See e.g. Haas v. Overholser, 
96 App. D.C. 22, 223 F.2d 314; Baxter v. Pace, 89 App. 
D.C. 392, 193 F.2d 20; Grasse v. Snyder, 89 App. D.C. 
352, 192 F.2d 35; Caswell v. Mortenthau, 69 App. D.C. 15, 
98 F.2d 296, cert. dented 305 U.S. 596. 

To escape the consequences of his delay appellant argues 
that he was as diligent as circumstances permitted. He 
filed an action in the wrong forum, the District Court for 
the District of Minnesota, which was dismissed on juris- 
dictional grounds (J.A. 43). Thereafter, he made vigorous 
but, for a long time, unsuccessful efforts to bring his action 
in the District of Columbia. These efforts might excuse 
the long delay if the passage of time had not Sota 
to the serious prejudice of the government. See Southern 





Pacific Co. v. Bogert, 250 U.S. 483, 488-490. But the 
detrimental effects of appellant’s delay can be seen from 
his own complaint (J.A. 1-10). He is demanding that he 
be given one of several positions which have been occupied 
by other employees for more than two years since the final 
decision in his administrative appeal. To oust them at 
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this late date, even if appellant’s claims were justified 
(which they are not), would result in the very same dis- 
ruption to the government service which the doctrine 
of laches is intended to foreclose. The necessary effect of 
appellant’s reinstatement or reassignment would be to 
reopen the reduction-in-force registers which were closed 
in 1952. The individual he ‘‘bumped’’ would in turn 
‘‘hbump’’ within his tenure group, so that the disruptive 
effects of a reduction-in-force completed and closed in 1952 
would be renewed in 1956. Further, appellant could assert, 
(as he did below) a claim for the salary accrued during 
his delay,? so that two salaries might have to be paid for 
a single service. These detrimental effects of appellant’s 
twenty-seven months delay are not overcome by his 
energetic but unfortunate efforts to bring his case before 
the proper forum. The public service should not be penal- 
ized for appellant’s difficulties. As the Supreme Court 
noted in Arant v. Lane, 249 U.S. 367, 372: 


Such a long delay must necessarily result in changes 
in the branch of the service to which he was attached 
and in such an accumulation of unearned salary that, 
when unexplained, the manifest inequity which would 
result from reinstating him renders the application 
of the doctrine of laches to his case peculiarly appro- 
priate in the interests of justice and sound public 


policy. 


Under the foregoing principles, the judgment of the 
District Court should be affirmed on the ground that ap- 
pellant is guilty of laches. 





2 Appellant does not raise this claim here, apparently conceding that it is 
not within the jurisdiction of the District Court. This of course does not 
preclude him from raising it in a proper forum. 
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0 | 
APPELLANT IS NOT ENTITLED TO BE PLACED IN THE | 


POSITIONS HE CLAIMS 


a) Appellant is precluded from challenging his standing on the 
reduction-in-force register because he didn’t raise this ques- 
tion in his administrative appeal 


Neither in his hearing before a Civil Service Examiner 
(J.A. 54-76), in his appeal to the Eighth Civil Service 
Region (J.A. 15-18), nor in his appeal to the Civil Service 
Board of Appeals and Review (J.A. 30-31), did appellant 
contend that he was improperly reached for reduction in 
force. 

After he was notified of his displacement from the 
Regional Office he was afforded an opportunity to inspect 
the retention register upon which his name appeared (J.A/ 
40) and to examine the regulations under which that reg4 
ister was prepared. Yet he never urged during his 
elaborate appeal that the register was incorrectly drawn 
and that he should have been given retention standing over 
the other veterans listed on it. Now, more than two years 
after the close of his appeal, he insists that this Court 
should redraw the retention register so that he can have 
priority over a fellow veteran. 

We submit that appellant is too late. He is foreclosed 
by his failure to raise this matter before the Civil Service 
Commission during his appeal from the 1952 reduction: 
in-force. 

Except in the most unusual circumstances, this Court 
will not consider an issue not raised in the administrative 
proceedings for which review is sought. Mulligan v, 
Andrews, 93 App. D.C. 375, 211 F.2d 28; Ward v. Ander- 
son, 93 App. D.C. 156, 208 F.2d 48. See Hormel v. Helver-+ 
img, 312 U.S. 552, 556-557. This principle is particularly 
applicable here, for the Civil Service Commission has 
established an appeal procedure for the specific purpose of 
correcting errors by operating agencies in reduction-in-+ 
force listings. 

Appellant asserts three grounds which he says dist 
charged him from the obligation to challenge the reduction-+ 
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in-force procedures before the Civil Service Commission; 
(1) that he informally discussed his objection with a Civil 
Service official prior to his appeal (J.A. 53); (2) that 
the Civil Service Commission noted the appellant had been 
properly reached for reduction in force (on its under- 
standing that he did not object) (J.A. 24, 35); and, 
(3) that he need not challenge the validity of the Commis- 
sion’s reduction-in-force regulations before it because this 
raises a question of law. 

We submit that appellant’s argument that the foregoing 
contentions bring him within the exception to the principle 
of Hormel v. Helverimg, supra, would make the exception 
larger than the rule. 

The essence of appellant’s complaint is that the regula- 
tions under which his standing on the reduction-in-force 
register was computed do not give him full credit for his 
total federal service as required by the Veterans Prefer- 
ence Act, 5 U.S.C. 861, 58 Stat. 390. This objection raises 
a charge of administrative error which the Civil Service 
Commission should have been given an opportunity to con- 
sider during his appeal. Instead, relying upon the formal 
grounds for appeal which he filed, both the Regional 
Director and the Board of Appeals and Review merely 
noted that appellant had been properly reached for dis- 
placement under existing regulations. The Commission’s 
major concern was, as to be expected, the specific grounds 
for appeal which appellant had formally raised. It should 
further be noted in this connection that appellant did not 
write to the Civil Service Commission to determine 
whether the Veterans Administration regulations govern- 
ing the 1952 reduction in force were valid until January 
30, 1954, approximately six months after the final decision 
in his appeal (J.A. 38-39). Appellant cannot wait until 
after his appeal is decided against him to raise objections 
which he neglected to present to the Civil Service Commis- 
sion when he had an opportunity to do so. Otherwise, the 
Commission’s appeal procedure under Section 12 of the 
Veterans Preference Act will be rendered ineffective and 
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the courts will be burdened with questions which should 
have been resolved administratively. | 


b) Appellant was properly reached for reduction in force 


Even if the issue of whether appellant was properly 
reached for reduction-in-force were to be considered by 
this Court, appellant could not prevail. He received all the 
privileges to which he is entitled under the Veterans 
Preference Act. 

The right which appellant claims is a right to priority 
over another veteran in the same competitive group on the 
retention preference register which controlled his dis- 
missal. On this register, appellant was listed as having 
the same number of retention credits as Mr. K. H. 
Levorsen (J.A. 40). To break the resulting tie, the Vét- 
erans Administration gave priority to the employee who 
had first entered on duty with it—which was Levorsen. 
Appellant challenges this on the ground that the complete 
total of his federal civilian and military service exceeds 
the total of Levorsen’s civilian and military service by 
three months and nineteen days (J.A. 42). 

The pertinent section of the Veterans Preference Act, 
5 U.S.C. 861, 58 Stat. 390, provides: 


Sec. 12. In any reduction in personnel in any civilian 
service of any Federal agency, competing employeés 
shall be released in accordance with Civil Service 
Commission regulations which shall give due effect to 
tenure of employment, military preference, length of 
service, and efficiency ratings: Provided, That the 
length of time spent in active service in the armed 
forces of the United States of each such employee shall 
be credited in computing length of total service: 








To give ‘‘due effect’’ to the four factors of tenure, mili- 
tary preference, length of service, and efficiency, the 
Civil Service Commission has established by regulation a 
system of credits. Retention registers are drawn up for 
groups of competing employees according to tenure and 
military preference. Employees are listed on these reg- 
isters in the order of the total ‘‘retention credits’? which 
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they have accrued. ‘‘Retention credits’’ are credits given 
for length of Federal Government service and perform- 
ance ratings of satisfactory or better. (Civ. Ser. Reg. 
20.2(b), 15 F.R. 7665.) 

Appellant and Levorsen were awarded credits for each 
full year of service. They tied at eight credits each. To 
break this tie, as provided in Veterans Administration 
regulations, (Brief for Appellant, Supp. p. 4) half years of 
service were credited but they were still tied. The tie 
was then broken by giving priority to the employee with 
the earliest entrance on duty date (J.A. 40). 

The question is thus whether rounding-off combined 
military and civilian service to the nearest half year and 
relying upon a factor other than length of combined serv- 
ice to break ties violates Section 12 of the Veterans 
Preference Act. 

For purposes of Section 12, units of service of less than 
half a year are de mmimis. Congress did not intend that 
the length of service of competing veterans should be car- 
ried down to the last tick of the clock. This can be seen 


from an examination of the background and history of 
Section 12. 

Prior to the passage of the Veterans Preference Act,’ 
the Civil Service Commission by regulations had been 
giving ‘‘due effect’’ to length of total service in reduction 
in force by its Departmental Cireular No. 431, of July 31, 
1943, which provided: 


_5. Reduction credits shall be computed by giving a 
numerical value [for efficiency ratings above ‘‘good’’] 
and adding one credit for each full year of service 
with the federal government. 

* * & Sd 2 


7. Reduction-in-Force Procedure—Length of Service. 
Only full years of service shall be considered in the 
ultimate total; fractions of a year are to be counted 
in the periods that add up to total service. * * * 


3A discussion of the statutes and Executive Orders concerning veteran’s 
preference which were in effect prior to the Veteran’s Preference Act of 1944 
appears in Hilton v. Sullivan, 334 U.S. 323, 335-339. 
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While this regulation was in effect the Civil Service Com- 
mission was asked by the House Committee on Civil Serv- 
ice to review H.R. 882, 78th Congress, one of several bills 
dealing with preference for veterans in the federal civil 
service. Section 12 of this bill provided that in reduction 
of personnel, employees should be released in the inverse 
order of their length of total Federal service. After study- 
ing this provision, the Civil Service Commission suggested 
that it should be amended in certain respects. The Com- 
mission’s suggestions were embodied in Section 12 of H.R. 
4115, 78th Cong. which became the present law. See eis 
Report No. 1289, 78th Cong. 2d Sess. p. 6. 

The Commission’s suggestions it appears, were oe 
from the prevailing administrative practice and were in- 
tended to continue that practice. This is reflected in the 





testimony of Commissioner Arthur S. Flemming before 


the Senate Committee on Civil Service. Hearings on 
S. 1762 and H.R. 4115 before Committee on Civil Service, 
United States Senate, 78th Cong. 2d Sess., p. 27: 


Mr. Flemming: Section 12 is an important section be- 
cause it deals with the problem of reduction in force in the 
Federal service. 

You will note the first part of the law provides 
[reading]: | 


competing employees shall be released in accordance 
with Civil Service Commission regulations which sha 
give due effect to tenure of employment, military 
preference, length of service, and efficiency ratings. | 
I might say that our existing reduction-in-force regula: 
tions are in harmony with that. | 

Then it goes on as follows: | 


Provided, That the length of time spent in the 
armed forces of the United States of each such em- 
ployee shall be credited in computing length of total 
service. 


That reenacts a provision that has been in the law. 
& e e e * 
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Neither in the debates nor the hearings on H.R. 4115 
does any discussion appear which would indicate that 
there was any intention to change the prevailing practice 
of rounding length of service to full years. This was the 
‘‘due effect’? which the statute required. Where ties 
occurred under this practice, it follows that rounding to 
the half-year and breaking remaining ties by any reason- 
able factor satisfied the statute. Length-of-service, 
entrance-on-duty, or even family hardship could reason- 
ably be taken into account to determine priorities among 
veterans with only minimal differences in total service. 

It should be remarked in this connection, that the regu- 
lations published immediately after the passage of the 
Veterans Preference Act provided for computing length 
of service only in terms of full years of service. (Civil Ser. 
Reg. 12.315, 9 F.R. 9579). In view of this contempora- 
neous construction by the agency charged with the prin- 
cipal responsibility for administration of the act (Cf. 
Edward’s Lessee v. Darby, 12 Wh. 206, 209; Norwegian 
Nitrogen Co. v. Umted States, 288 U.S. 294, 315; Hassett 
v. Welch, 303 U.S. 303, 310), and in view of the Civil 
Service Commission’s preeminent role in drafting Section 
12, it seems undisputable that the Veterans Preference Act 
does not require more than a reasonable rounding of total 
length of service for purposes of determining priority 
among competing veterans. This was done in appellant’s 
ease; the resulting tie with Levorsen was broken by a 
reasonable factor—entrance on duty dates and appellant 
was made low man on the retention register. This was 
completely in accord with the statute. 


c) This court will not review the Civil Service Commission’s 
finding that appellant was not qualified for reassignment 
to the positions he seeks 


Brushing aside this Court’s decision in Powell v. 
Brannan, 91 App. D.C. 16, 196 F.2d 871, appellant asks 
this Court to review the finding by the Civil Service Com- 
mission that he was not sufficiently well qualified to oceupy 
positions as Section Chief, GS-12 or Attorney Reviewer, 
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GS-11, in the District Office at St. Paul. It is admitted 
that he possessed the minimum qualifications for these 
positions. (J.A. 11). But after an extensive hearing the 
Commission found that appellant was ineligible for re- 
assignment to these positions because there would be an 
undue interruption of the work activity of the District 
Office while he was trained (J.A. 23-29, 35). 

In Powell v. Brannan, supra, an employee who had been 
released in a reduction-in-force and later was reassigned 
in a lower grade sued for reinstatement or reassignment 
to a higher position. In affirming the judgment of the 
District Court dismissing the suit, this Court wrote (91 
App. D.C. 16, 17, 196 F.2d 871, 873): 


[4] The pertinent provision of Civil Service Regu. 
lation 80.9(d), applied by the Commission in this case, 
required that a veteran of appellant’s status be placed 
in a position ‘‘which he could fill without undue inter 
ruption to the activity involved. * * *’? We think it 
followed from the Regulation, and the Commission in 
effect held, that if by reason of the veteran’s present 
lack of qualification he could not fill a particular posi- 
tion without appreciable additional training, he would| 
not be entitled to displace an incumbent who was per-| 
forming the task satisfactorily. 





Appellant argues that the administrative record con- 
tains no evidence that he could not fill the positions he 
seeks without undue interruption. This Court answered| 
this contention in Powell v. Bramnan, supra, when it ruled | 
that it is not within the province of the courts ‘‘to weigh | 
the merits of a person’s claim to a Federal job.’’ 91 App. | 
D.C. 16, 17, 196 F.2d 871, 873. To the same effect see 
Boylan v. Quarles, —— App. D.C. ——, 235 F.2d 834; | 
Benenati v. Young, 95 App. D.C. 120, 220 F.2d 383; Wil- | 
liams v. Cravens, 93 App. D.C. 380, 210 F.2d 874, cert. den. | 
348 U.S. 819; Kohlberg v. Gray, 93 App. D.C. 97, 207 F.2d | 
35, cert. den. 346 U.S. 937; Carter v. Forrestal, 85 App. | 
D.C. 53, 175 F.2d 364 cert. den. 338 U.S. 832. 

Appellant attempts to evade Powell v. Brannan by argu- | 
ing that he was denied reassignment because the Civil | 
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Service Commission required him to be ‘‘fully qualified’’ 
even though this standard had been withdrawn from the 
Commission’s regulations prior to his appeal. This is an 
unreasonable interpretation of the Commission’s rulings 
in his case, as a reading of its opinions will show (J.A. 23, 
J.A. 35). As stated by the Commission’s Regional Direc- 
tor, the sole question to be decided (and, we submit, the 
sole standard to be applied) was ‘‘whether there would be 
an undue interruption of the work program if Mr. Drown 
were to be assigned to either [the position of Chief of 
Section GS-12, or Attorney Reviewer GS-11]’’ (J.A. 26). 
After a hearing, this issue was decided against appellant. 
The phrase ‘‘fully qualified’? which appears in the Regional 
Director’s opinion (J.A. 26, 28) was not used as the stand- 
ard against which appellant’s qualifications were measured, 
but simply as a descriptive term subordinate to the ‘‘undue 
interruption’’ test. Thus: ‘‘He must be fully qualified so 
that he can perform the duties of the position without un- 
due interruption’’ (J.A. 28). 

Appellant may disagree with the Regional Director’s 


choice of words but this does not constitute a ground 
for interfering with the Civil Service Commission’s finding. 


d) Appellant was not entitled to re-assignment to positions 
carried as vacancies at the time of the 1952 reduction-in- 
force 


Appellant’s final contention is that he should have been 
assigned to certain positions in the Claims Division Pen- 
sion Board of the District Office which were vacant at the 
time of the reduction in force in May 1952. Subsequently, 
in October 1952 they were filled. 

Appellant’s claim to these positions was fully considered 
by the Civil Service Commission, which found that the 
Veteran’s Preference Act does not require any agency 
to fill positions carried as vacancies. This does not appear 
to be contested. Instead, appellant argues that the Pension 
Board posts were not vacancies but were really continuing 
positions which were held open to accommodate some of 
the ‘‘boys’”’ of the local Claims Service Director. These 
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serious charges were aired in the hearing before the 
Civil Service Commission. Appellant had a full opportu- 
nity to question the Director of the Claims Service about 
the nature of the vacancies and the way in which they were 
subsequently filled (J.A. 71-75). He had an opportuni 

to show whatever sinister meaning he imputed*the Direc- 





tor’s reference to ‘“‘his own people’”’ (J.A. 73-74). The 
Civil Service Commission weighed his claims and the 
evidence developed to support them and found that the 
vacancies were genuine. This was all that appellant could 
demand. The District Court was correct in not making 
further inquiry. Powell v. Brannan, supra. | 


CONCLUSION 


For the foregoing reasons the judgment of the District 
Court should be affirmed. 


Respectfully submitted, 


GrorcE Cocuran Dovs, 
Assistant Attorney General, 


OuiveR GaSscH, 
Umited States Attorney, 


Pact A. SwEENEY, 
Howarp BE. Ssariro, 
Attorneys, | 
Department of Justice, | 
Attorneys for Appellees 


+X U. S. GOVERNMENT PRINTING OFFICE 1956—408918/P.0. 568 
I 








